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ADVERTISEMENT. 
| HI 8 Work was firſt * 88 in the Year 


1760, without the Author; s Name; and af- 
wards republiſhed by Mr. JusTice BorrER with 
ditions, under the Title of © An Introduction to 
Law relative to Trials at Niſi Prius ;” the Num- 


modern Caſes not inſerted in any Edition of 
of Work, was the Editor s Motive to this Under- 
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Containing T H REE BOOKS 
Of Actions founded upon Torts. 


INTRODUCTION 
N 
PART TAI FIRST. 


T was for their mutual conveniency and defence 
that men firſt entered into ſociety, thereby 


ain laws, that they might in return enjoy the 


B Hence 


' ſubmitting themſelves to be governed by cer 


benefit and protection of them. Legum denique Cicero hn 
darco omnes. ſervi ſumus, ut liberi e peſmus. _ 1 
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An INSTITUTE, &c. 
Hence the end of the law is to preſerve mens' 
Juſtice of others; and for that purpoſe it does, in 
all inſtances of an injury being committed, either 
inflict a puniſhment upon the party offending, or 
give a recompence to the party injured. 


The method preſcribed by the law for getting 
at ſuch recompence is, what is properly termed 
an action; therefore leaving criminal proſecutions, 
by which puniſhments are inflicted, to the diſqui- 
ſition of others, I will. in this firſt part of my 
work take notice of the injuries for which an ac- 
tion may be brought, and by what evidence it 
may be ſupported ; and alſo conſider what defence 
may be made by the perſon againſt whom the action 
is brought, and what is the proper manner of 


taking advantage of it. . 
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| . "Malicious Proſecution, fy 
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dne is 7 à man in * re tatiop 
IA ſpeaking ar os A whi org his oy 
Fn pffice,,.or trade; or which tend to his Jols of preferment 
in marriage or ſervice; or to his difioheritzncs z of which 
o ceaſion any other ticular damage. | 
(443; If Slander be Coke of 2,peer or other great man, it 1 
2: O called by a particular name, ſeangalum magnatum, and. is 
$390 n In a particular manner, Viz, by 1 
e e. 1. c. 30. as well as rendering damages to the 
| perſon injured, to be recovered in an ion e 0 
be (cond or. 2. lam * * rege WP, Pro fei 
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: Cr. Car. I 35» 


En ls Of Slander, 


_ 4 Co. 12, 13. And.this. ſtatute is a general law of which, the court will 


2 Mod. 98.166. notice, and therefore it need not be. recited in the decla- 
ration, (yet if the plaiatiff undertake to recite it, and 
miſtake in a material point, it. is incutable:) but it muſt 
be ſhewn that the plaintiff was unus magnatum at the time 
of ſpeaking the words, elſe the action will not be main- 
tainable. It has been ſaid there is a difference bet ween 
an action grounded upon the ſtatute de ſcand. magn. and 

2 common action of ſlander; that the words in the one 
caſe ſhall be taken in * and in the other in the 
worſt ſenſe againſt the ſpeaker, that the honour of ſuch 
great perſons may be preſerved : but this difference ſeems 

| no longer to ſubſiſt; becauſe the old rule, that words 
Bradley «xd {hall be taken in mitiori ſenſu. is now. exploged, and the 


1 Vent. 60. 
Mo. 155. 


Meſſon. M. 10 fule at this time is that they ſhall be taken in the ſame 


1 ſenſe, as they would be underſtood by thoſe who hear or 
2 Mod. 159. read them, and fot that purpoſe all the words ought to 
"=" pres ag Pr 3 155 eh 8 
Cowp. 27 Speaking of the death of one Danie! the defen- 
ba _ 1 4 1 — the plaintiff, You are a bad man, and I am 
thoroughly convinced that you are guilty, and rather than you 
Hall want a bangman, I would be your executioner. And 
being apprized that the ſaid words were actionable, and 
interrogated how he would prove what he had ſaid, he 
anſwered, *©* be would prove it by Mrs. Harvey.” On not 
uilty pleaded, there was a verdict for the plaintiff, and 


on motion in arreſt of judgment, the Court of Common 
Pleas held the words actionable; and on error to the 

3 King's Bench the judgment was affirmed... + 
. 3 many words would be holden to be action - 


able in the caſe of a peer, that would not be deemed ſo 

in the caſe of a private perſon; as in the Marquis of 

Dorchefter's caſe, Temp, Gar. 2. He is no more to be 

Mich, 2s _ Valued than that dog that lies there,” So in the caſe of 

| Car. 4. B. R. the Earl of Peterborough and Stanten, The Earl of 

Pester borough is of no eſteem in this country, no man of 

Teputation bas any eſteem for him, no'man will truſt him 

for  two-pence, no man values him in the country; l 
3 value him no more than the dirt under my feet. 

How v. Prlnn; In offices of profit, words that impute either deſect of 

Salk. 695. underſtanding, ability or integrity, are actionable; but 

in thoſe of credit, words that impute only want of ability, 

| are not actionable, becauſe a man cannot help his want 

Ibid. | of ability as he can his want of honeſty ; in either cafe 

| charging him with inclinations and principles, which ſhew 

bim unfit, is ſufficient without charging him with any act; 


as 


clauſa ec, 
that the 
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ptoved 5 
preſence 
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mee. K * 


nd ritt 
of Want 


as to ſay of a juſtice of peace, or member of parliament, 44. wilt. 17. 
« he is a jacobite, and for bringing in the pretender,” 
The charging another with a crime of which he can- 4 Co. 16. 
not by any poſhbility be guilty (as killing a man who is 
then living) is not aQionable, becauſe the plaintiff” can 
be in no jeopardy from ſuch à charge, but ſuch matter 
mult be pleaded ſpecially, and cannot be given in evi- 
dence on the general iſſue, otherwiſe than in mitigation 
, 37tt 300d renin AT OD Dark OTV BG 

An action lies not for the ſaying— „ Thou art a thief, Cr. J. 114. 
fer thou haſt ſtolen ſuch a thing.” (Ex. gr. a tree) the 
ſtealing whereof appears to be no felony, for the ſub- 
ſequent words ſhew the reaſon of calling him thief; but 
when he ſays Thou art a thief, and haſt ftolen ſuch a 
thing,“ the action lies for calling him a thief; and the 
addition “ thou haſt ſtolen“ is another diſtin& ſentence 
by itſelf, and not the reaſon of the former ſpeech, nor 
any diminution thereof, | FOTOS FEISS FF 


Though two perſons ſay the ſame words, you cannot Subly and 


againſt (Wo for charging the plaintiff with felony, and * 
procuring her to be indicted, it was holden good: for 
crimen imponere ſuppoſes an act, and is a tort; and, like 
every other tort, may be proved againſt two, and one 
only de found guiſft y.. eee 
words preciſely as laid; but that ſtrictneſs is now laid 

aſide, and it is ſufficient for the plaintiff to prove the 

ſubſtance of them.” If the colloquium alledged be neceſ= 
ſary to maintain the action, it muſt be proved; as where g. age and: 
words are laid to be ſpoken of one with reſpe@ to his Roberts, Salk, 


clauſe eethefur Litebfield ſpoke the words, it has been holden df 1725. Ct. 
that the place not being laid as a venue, but as a'deferip= 

tion of the offence, it is a circumſtance that muſt be 

pibved:; but if the words are laid to be ſpoken before JJ. 
and others, it is ſufficient to prove them ſpoken in the , PF Pai 


preſence of others only. 


he word (tor) was inſerted for (not) but the ſenſe was k. 

e ot thereby altered; upon not guilty and a ſpecial ver- 

f ability, ict, the "Court ſaid "cjur! guidem tenor imports à true 

bis Want ropy. 2. This was not à tenor by reaſon of the vari- 

ther cafeBWrice, - 3. There is à difference between words ſpoken 

ich ſhew end dyrkttem; of che former there could not be à tenor, 

1 any act fort Want of an original to compare” them with: and 
R 8 B 3 | thete- 


have à joint action; but where an action was brought Mott, Tr. 2 
It was formerly holden that the plaintiff muſt prove the a Ro. Abr.718. 


office or trade. So if it be laid that the defendant in $94 Per Den- 


In an information for a libel in ſetting forth a ſentence, Qeen „ Dnke, 
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wageſote here ons declares. for words ſpoken, . 
in the omiſſion or addition of a word is not material, if 
gg of the words be proved and found as ate in them- 
lues actionable: and per Holt, there are two ways of 
: deſcribing! a libel or other writing in pleading ; by the 
1 words, or the ſenſe z by the words, as Af ναν declare 
2% cus tenor ſequitar, — there if you vary it is fatal. By 
the ſenſe,; that the defendant made a writing, and there- 
in ſaid ſo and fo; in which caſe exactnels gf wards is 
not ſo material. 
th Burr, 2686; Buying a libel in the Mop of Bar a e. en 
Fitzgib. 47. ſeller, and, publiſher, is ſufficient prima facia aide of 
its being publiſhed. by biw. 
N. B, If A. ſend. a libel to 4 debe a ang 
poblihed, it is. yy act in ee if the emen he 


— If an Gion be bro t. for nas, that are 5 in 
themſelves actionable, i f — plaiutiff do not prove the 
- fproigl damage laid in the declaration, he muſt he non- 
os = ſuited, becauſe the ſpecial damage is the giſt of the action, 
but where the words Are of themſelves actionable, if the 
words he. proved; the; jury mult. find far the. plaintiff, 
| thqug h.no ſpecial damage be proved. 
Oeare v. Brit- Bat chou 2ugh the wards-be in > themſelves a&tionable,, yet 
ton, per Lee the plaintiff is not at liberty to give.evidence. of any Joſs 
. Mr: on injary he has ſuſtained by the ſpeaking. of chem, \« un- 
leſs it be ſpecially laid in the declaration. 
Fitter v. Veal, And where he has once recoyered; damages, "be cannot 
Ca. K. B. 5 after bring an action for any other ſpecial damage, whe - 
Gears d then the words be in themſelves actionable or not: but 
Won. though he cannot give e evidence of any loſs or injury not 
en eiche the declaration, yet after he has proved the words 
4ã2less laid, be map give evidence of 'other-exprefions made 
„ n by the defendants a8 a proof of his ill-will towards 


If an won be brought for calling the plaimit's wie 
a a. bawd,; per:quod J. S, has left off coming to the houſe, 
| the ſpecial damage being the gift of the action, it ought 
| Gore an Uv bot to be laid ad damaum ipſrum; but where the action 
3. e sgis brought for words in themſelves actionable; and no 
2 | ſpecial damage laid, there ſuch concluſion is right, for 
| the action ſutvives: and note, that faying generally, per 
gued ſeveral perſons leſt his houſe, e — an), 
is not laying a ſpecial damage. 
' Browning v. I an actien for theſe words, «You! are a thief, and 
Newman, Str. 1 will 1 * ſo: The 1 eee that b 


666. realo! 


Str. 77 Rex v. 
. Middleton. 


oak. 14. 


1 159 
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Of Slander. 


reaſon of theſe words, one John Merry, and divers other 
perſons, who. were his cuſtomers, left off dealing with 

bim. Upon the trial the plaintiff proved; the words, and 

the ſpecial, damage as to Marry, and would have gone on 

as to the others: but per Raymond Ch. Juſt.— Where the 

words are not actionable, but the ſpecial damage is the 

gilt. of the action, this ſort of evidence is allowed, 
though the particular inſtances of ſuch damages are not 
ſpecified in the declaration; but where the words are 
actionable, particular inſtances of ſuch damages ſh al 
not be given in evidence, unleſs: particularized in the 
declaration. However, he admitted the plaintiff to give 

general evidence of the loſs of cuſtomers: but modera 
practice does not ſeem to warrant this diſtinRion. 
As action will not lie by a ſervant againſt his former 1. Term, 
Aa maſter, for words ſpoken, or a letter written by him, in Rep. 118. 

ot in giving a character of the ſervant, unleſs. the latter prove 
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ve the the malice as well as the falſehood of the charge, even 

-non- though the maſter make ſpecific charges of fraud. 

Aion, Words ſpoken, or ſworn to in a man's own defence; 24 Burr, 80. 

if the sgainſt a complaint ia a court of juſtice, are not ation» = 
aintiff, able, Cro. Eliz. 230. Co. Eliz. 248, nor are words 18 

ee ſpoke in giving evidence, if material to the point in | 
le, yet ue. TOO un alis nt 50; | en 
ay. loſs After verdict for the plaintiff, and damages intire, Anger v. Wil- 
u, un- where ſome of the words are not actionable, the Court kins, Mic. 6. 

5001 on motion will grant a venire facias de novo on payment _ — 
cannot eoſta, that the plaintiff may ſever his damages. e 
whe - But if the words be in one count, the Court will zin; 10 Co: Oſborn's 
t but tend that ſuch: as ate not actienable were added only to Ca. S. P. 
ury not ſhew the malice of the party, and that the damages Were | 
e words given for what were athionable. oo 
s made The defendent may juſtify in an action of feandalum 4 Co. 13. 2 
towards magnatum, or for a libel, the ſame as in a common action Mod. 166. r 

lk -: of ſlander; and therefore it is not neceſſary in either caſe Ns 
Fes wise for the plaintiff to aver, that the words or charge are | 
e houſe, nottrue, for that is ſupplied: by the allegation that thi 1 
in oughi defendant ſpake or publiſhed them falſly and malicioufly, 8 
e action and it lies upon the defendant to plead that the fact was IR 
and nol true by way of juſtification z. and he cannot properly give 
ght, for the truth of the fact in evidence upon not guilty in an 7 
ally, per action for words, otherwiſe: than in mitigation of dama- | 
ing any ses, and that; too under many reſtrictions; as where 'the 9 
A words amount to a charge of felony or treaſon, for this Smith v. Ri- 2 
nief, andi brings no inconvenience on the e who may chardſon, Mich, A 
that b plead it in bar, and then the time muſt be aſcertained, ß 4 

reaſoſ ß, 84 which 9 


8 Of Slander. 

| which might enable the plaintiff to'give contrary proof, 
or to reply ſeveral 15855 of which he would loſe the 
benefit on the general iſſue; but in ſuch caſe the defend - 
ant may give in evidence the manner and occaſion of 


x Lev. 82. ſpeaking the words in mitigation; and if the words were 
| | ſpoken through ſorrow and concern, and not maliciouſ- 
13 ly, the plaintiff ſhall be nonſuited; ſo he may give in 


evidence a confeflion of the plaintiff of his being an ac- 
—— ceſſary, for he could not plead that in bar; beſides a 
by Holt Ch. J. confeflion in the caſe of a witneſs may be given in evi- 
dence; though you cannot give in evidence any parti- 

cular crime that he has committed, but only general 

- = Sarum v. character. So where the words import a general charge 
Cn. of a crime not capital, the defendant will not be permit- 
ted to give the truth in evidence; as where the words 
were Thou preacheſt nothing but lies in the pulpit;“ 
nithies v. but if the words charge a particular crime upon the 
1 Raye Ju. plaintiff, which is not capital, e gr. adultery with J. &. 
| it has been holden that the defendant may give that in 
evidence in mitigation of damages; though he cannot 
give in evidence the commiſſion of a like crime with any 

Ber. 120 other. However in Underwood and Parks, Lee Ch. Juft. 

| ſaid it was now a general rule not to ſuffer the truth of 
the words to be given in evidence on not guilty in any 
ten „ WOE 1 DFI R-: Q Avi 
In the caſe of the. King and Bater, which was an in- 
formation againſt the defendant, for publiſhing à libel 

| _ againſt Mr. Swinton, of Madbam College, Jvon. accu- 
q': | 2 him of ſodomitical practices, Le Ch. Juſt. refuſed 
to let the defendant give evidence of his reaſons for doing 

it, viz. that the ſuppoſed pathic told him fo; for he faid 

the only queſtion was, whether the defendant were 

- guilty of printing and publiſhing the libel; and though 

it be offered by way of mitigation only, yet in fact it 

amounts to a juſtification ; and it has always been holden 

that the truth of a libel cannot be given in evidence by 

way of juſtification; becauſe if the perſon charged with 

any crime be guilty, he ought to be proceeded againſt in 

1 a legal way, and not reflected upon in this manner. 

_ 13%14 And afterward the Court of King's Bench would not 
the 0 ue . * 2 wha? gau pe 

| permit. an affidavit of this matter to be read in mitigation 

of the ſine, as they would not upon the report receive 

any evidence of matter which did not appear at the 
trial“ * WY 27 203 85 

However, where the plaintiff havi. 

againſt the defendant for ſaying, 
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und that he caught him in the fact,“ after proving the 
words, gave in evidence the deſendant's ſaying at another 
time, that be was guilty of ſodomitical practices.“ 
Mr. Juſtice Burnet, upon conſidering the caſe of Smith 
and Richardſon, permitted the defendant to give in evi- 
dence the truth of thoſe words, for the action not 
being brought for ſpeaking them, the defendant had no 
opportunity of pleading that they were true; and there- 
fore, as the plaintiff. has proved the ſpeaking of them in 
aggravation, the defendant ought to be permitted to ſhew 
they were true in mitigation, | | 
The defendant. may by way of juſtification plead that C. J. gr. 
the words were ſpoken by him as counſel in a cauſe, and | 
that they were pertinent to the matter in queſtion ;'or he 
may. juſtify the ſpeaking of them through concern, or the 
reading of them as a ſtory out of a hiſtory; or he may , co. ,.. 
ſhew. by the dialogue, that they were ſpoken in a ſenfe Cr. J. 91. 
not defamatory; or he may give thefe matters in evi. 
dence upon the general iſſue, for they prove him not | 
guilty. of the words maliciouſly. But in an action G. Hall 1751. 
brought by the maſter of a ſhip againſt a merchant at 
Briftol, for ſaying his veſſel was ſeized and he put into 
priſon at - for running corn, Lord Ch. Juſt, Lee 
held, that proof of the defendant's having heard it read 
out of a letter, and that he only reported the ſtory, was 
no. juſtification. z but that every perſon was anſwerable 
for the ſlander he reported of another, and the jury 
accordingly gave 1501. damages. | Era 
Note, if the juſtification be local, as that he ftole plate 2 Lev. 121. 
at Oxon, the trial ought regularly to be in the ſame 
county in which the juſtification ariſes. But this would 1 Saund. 247. 
be aided after a verdict by 16 & 17 Car. 2. c. 8. | 
Note, by 21 Fac. 1. c. 16. if the damages be under Brown and 
40s. the plaintiff ſhall have no more coſts than damages; Gibbons, 
but it has been faid, that the jury are not bound by this k. 206. 
ſtatute, and therefore may give 10l. coſts where they 
gave but 10d. damage. owever it does not extend to 
uch caſes, whete the conſequential damage is the giſt of 
the action; nor does it extend to an action for a libel. 


— 


But it bas been holden, that where the words are of Raym. 1588. 
themſelves actionable, and ſpecial damages are laid by 
way of eee. 


they be proved, yet if the 
damages recovered are under 40s. there ſhall be no more 
coſts than damages; for it is properly an action for words 
within the ſtatute 21 Fac, I. c. 16. b 
N * . f f * 


10 Of Malicious Profecutions, | 
Lit. Rep. 342. By the ſame ſtatute, the action muſt be commenced in 
x Sid. 95. two years after the words ſpoken; but note, this does 
3 and not extend to ſcandalum magnatum, nor to caſes, where 
the ſpecial damage is the giſt of the action. But where 
the words are of themſel ves actionable, ſpecial damage 
will not take them out of the ſtatute. 
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CHAPTER U. 
Of Malicious! Proſecutions, © 


wee ol Ne 3 ma ny caſes an action will lie for a malicious proſe- 
1 3 4 cution: however there is a great differenee between 
374. a civil ſuit and an indidtment. It is not actionable to 
bring an action though there be no good ground for it, 

becauſe it is a claim of right, and the plaintiff finds 

pledges to proſecute, and is amereiable pro falſo clamore, 

and is liable to eofts+ but an action on the caſe: will lie 

for ſuing the plaintiff in the Spiritual Court fine aligud 

eauſa, ' and cauſing him to be excommunicated falſe, 
fraudulanter et mulitiaſe, , without giving him any notice, 

Lady Water- per quod he was put to great coſts. If a man ſue in the 
Boule. v. Baws, Spiritual Court for a matter which appears by his libel 
Cr, J. 132. not to be fucable there, aud over which that Court has 
no juriſdiction, an action on the caſe will lie; for it is a 

. ſuit for vexation: but not it the ſuit be for a thing demand 

able there by any thing Which appears by the libel, and 

1 barred only by the defendant's plea or by collateral mat- 
857i and Ro- ter, as Where: inſtituted for tithe of wood, which is timber. 
bems. So an action will lie if one uho has à cauſe of action to 
a ſmall ſum, or has no cauſe of action at all, maliciouſſy 
ſue the plaintiff, with intent to impriſon him for want 
r of bail, or do him ſome ſpecial prejudice; but then it is 
1 Vent. 12, not enough to declare generally, but he muſt ſhew the 
| - fpecial grievance; he muſt ſet out that being indebted to 
the defendant in ſo much, he ſued out ſuch a writ for 

Robins and fo much more, on purpoſe: to hold him to bail. And if 
Robins, Salk. the writ be not returned, he muſt have a rule on the 
I and fſherif® to return it, that he may have it to give in evidence. 
8 But if a ſtranger proc ure another to ſue me cauſeleſsly, I 
may have an action againſt him generally. | 

2d. Wils, 302, 90 an action lies for maliciouſſy ſuing the plaintiff in 
an inferior court, and arreſtiag him, when that court 

had not juriſdiction of the cauſe, although there was a 
debt really owing by the plaintiff to the defendant. 
7 | | Waterer 


2 
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 Waterer brought an action on the caſe againſt Freeman Ho 
for ſuing a ſecond eri facias, and having his goods taken 


in execution thereupon, after goods taken upon a former 
feri facias, The defendanfsnaving been found guilty, 
moved in arreft of judgment, becauſe it was a legal ſuit. 
Hobart, Ch. Juſt. delivered the opinion of the Court for 
the plaintiff, but ſaid if the defendant had not known of 
the cattle firſt taken, he had not been liable to the 
action; but now to the main point (ſays Lord Hobart) 
We hold that if a man bring an action upon a falſe 
ſurmiſe in a proper court, he cannot bring an action 
againſt him and charge him with it as a fault directly, as 
if the ſuit itſelf was a wrongful act; and cited 43 E. 3. 
33. The plaintiff brought an action of falſe impriſon- 


ment, the defendant pleaded that he cauſed him to be 


impriſoned upon a ſtatute; the plaintiff replied there was 
2 day given upon defeaſance to pay, and that he paid 


before the day; and yet it was ruled againit the plaintiff, 


becauſe he was impriſoned by due courſe of law. But 
on the contrary, if you charge me with a crime in a court 
no way capable of the cauſe, I ſhall have an action for 


it. 4 Co. 14. So if a man ſue me in the Spiritual Court 


for a mere temporal cauſe. Now to the principal caſe; 


if a man ſue me in a proper court, yet if his ſuit be utter- 


ly without ground of truth, and that certainly known to 
himſelf, I may have caſe againſt him, for the undue 
vexation and damage that he putteth me into by his ill 
practice. But two cautions are to be obſerved to main- 
tain actions in theſe caſes, 1. Ihe new action muſt not 
be brought before- the froſt be determined; becauſe till 


11 


b. 20b. 2 66. 


then it cannot appear that the firſt was unjuſt. 2. That, Str. 114. 


there muſt be not only a thing done amiſs, but alſo a 
damage, either already fallen upon the party, or elſe 
inevitable; and therefore if a man forge a bond in my 
name, I can have no action till I am ſued upon it. 


In an action for a malicious proſecution for felony, the Term Rept. 
declaration muſt ſtate: the proſecution is at an end, and . 2. 225 


it is not ſufficient to itave that the plaintiff was diſcharged 


4 


from his impritmment: und ſo in an action for a mali- Pong. 205. 


cious preſentment in the eccleſiaſtical court, it was 


determined that the plaintiff muſt ſnew the original ſuit, 


wherever inſtituted, to be at an end. 


If a man be ſalſely and maliciouſly indicted of any Savil an Ro- 
erime, that may prejudice his fame and reputation, he berts. 


may bring his action. So if he be indicted of a crime 


that ſubjects him to peril of life or liberty. So though it 


touch 


iſt. Lord Ray. 
3744 
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touch neither his fame or liberty, for it is injurious to his 


property by putting him to a needleſs expence. And 

the ation may be brought as well againſt one. who pro- 

cures others to indi, as agtinſt the proſecutor. ++ 
Where a man is falſely and maliciouſly indicted: of a 


crime which hurts his fame, and which is a ſcandal to 


him, though the indictment be inſufficient, or an igno- 
ramus found; yet an action lies for the ſlander, becauſe 
the miſchief of that is effected. So if it endangered his 
liberty, and he were actually impriſoned ; though it has 
been ſaid to be otherwiſe, where it only concerns his 
property; for he cannot ſuffer in that in either of thoſe 
caſes. But this diverfity between a malicious proſecution 
upon a good indiament and a bad one, has been denied; 


and it is now holden: that an action will lie as well for 


damage by expence, as by ſcandal or impriſonment, 
though the indictment be inſufficient; and therefore it 
may be brought by a huſband for the expence of defend- 
in his wife, | 2.4} i489 5148001 
The plaintiff muſt produce and prove à copy of the 
acquittal on record, and the ſubſtance of the evidence 
given on the indictment is material, and the charges of 


the acquittal, and the circumſtances which ſhew the 


proſecution was malicious and without probable cauſe: 


he may likewiſe give in evidence the circumſtances of the 


defendant, in order to enereaſe the damage. 
lt is not neceſſary to maintain an action for à mali- 


cious proſecution, except for felony, to produce a co 
granted by the court. 
If the action be brought againſt ſeveral, and ne 


of the acquittal on record 


be found guilty, it is ſufficient z for there is a great dif- 
ference between this action on the caſe in nature of a 
conſpiracy, and a writ of conſpiracy at common law : 


for in this cafe the damage ſuſtained is the ground of the 
action. | | | 


He that gets off upon a non =” does not get off at all 


on the merits of the cauſe; and to maintain a conſpiracy, 
it is neceflary to lay and prove an acquittal ; and there- 


fore a noile pr oſegui will not maintain the declaration, but 


if be plead not guilty, and the attorney general confeſs 
it, that will do. 5 5 | 

The defendant's name upon the back of the bill is a 
ſufficient evidence, and the beft of the defendant's being 
ſworn to the bill: but it may be proved that he was a 
witneſs without having the bill; but a perſon's name 
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being indorſed on the indidtment, is no evidence of his 


being a proſecutor. 3 hi 3 

But though an action do lie for a malicious proſecu- 8,1 4 Ro- 
tion, yet it is not to be favoured; and therefore if the berts. 
indictment be found by” the grand jury, the defendant 
ſnhall not be obliged to ſhew a probable cauſe : but it 16. Lord Ray; 
ſhall lie upon the plaintiff to prove expreſs malice : 374 
however, as it may come to be left to a jury, it is ad G11, 454 ce, 
viſeable for the defendant to give proof of a probable Midd. Mic, 
cauſe, if he be capable of doing it: and for this purpoſe 1746. 
proof-of the evidence given by the defendant on the in- N 


dictment is good. 


An action cannot be maintained for a malicious proſe- 28. Term Rept. 
cution before a naval court martial, for an offence of 493 
which the court has cognizance. | | 
If the plaintiff do prove malice, yet if the defendant q,\xing v. 
ſhew'a'probable cauſe, he ſhall have a verdict, and the Crowle, M. 
judge, not the jury, is to determine whether he had a 25 C. 2. 
probable cauſe ; and therefore where the plaintiff having 9 
brought an action againſt the defendant for a malicious 1ſt. Wils. 233. 
proſecution ſor perjury obtained a verdict, upon a 4h. Burr. 19774 
motion fot a new trial the court ſet it aſide (it appearing 
upon the report of the judge, that there was a probable 


cauſe) not as a yerdict againſt evidence, but as a verdict 


againſt lav. | | 
When the action is for a malicious proſecution for 6 Mod. 216. 
felony; the firſt part of the defendant's defence muſt be Johnſon and 
to prove a felony committed; and therefore if nobody g 
were by at the time of the ſuppoſed felony but the de- 10 
fendant or his wife, their oath at the trial of the indict- 


ment may be given in evidence to proye the felony. 
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Of Aſſault and Battery. prove 

| | : | | 1 i f rider, 
Queen v. In- | bo treating of the action of aſſault and battery, it will The 
pram, Salk, be neceffary to ſee what the law looks upon as ſuch, the ſu 
ae And hirft, an aſſault is an attempt or offer by force or | ne 
violence, to do a corporal hurt to another, as by point- of En 
ing a pitchfork at him, when ſtanding within reach; ha 
preſenting a gun at him ; drawing a ſword and waving it Plaint. 
1 Howk. v. in a mevacing manner, &e, But no words can amount. in caft 
C: . 8. P. 10 an aſſault, though perhaps they may in ſome caſes 1 
| ſerve to explain a doubtful action; as if a man were to A 
| lay his hand upon his ſword, and ſay, “ if it were not defend 
aſſize time; he would not take ſuch language:“ theſe ev1gon 
words would prevent the action from being conſtrued to Ml ve. 
be an aſſault, becauſe they ſhew he had no intent to do and fa 
him any corporal hurt at that time. Secondly, a battery, Plaine 
which always includes an aſſault, is the actual doing an ene | 
injury, be it ever fo ſmall, in an angry, or revengeful, 15 
or rude, or inſolent manner; as by ſpitting in his face, 0 1 
Dalt. cap. 22. or violently juftling him out of the way. But if two by h. B 
_—_— 3 conſent play at cudgels, and one hurt the other, it is no on a 
Rey Bo, ker 3 battery; ſo if one ſoldier hurt another in exerciſe; but, ey 
Clerk. if he plead it, he muſt ſet forth the circumſtances, ſo as I; atth 
Hob. 134 to make it appear to the court, that it was inevitable, yeenk 
and that he committed no negligence to giye occaſion to It. py 
the hurt: for it is not enough to ſay that he did it caſua- Vergie 
liter et per infortunium, contrd voluntatem ſuam, for no man 0 


ſhall be excuſed a treſpaſs, unleſs it may be juſtified en- 
tirely without his default; and therefore it has been 
holden, that an action lay where the plaintiff, ſtanding 
by to ſee the defendant uncock his gun, was accidentally 
wounded. Trin. 10 Geo. 1. Underwood and Hewſon. Per 
Forteſcue and Raymond, in Midd. Str. 596. 

Short add And much more, if a man wantonly do an act by 
1 A. a. which another man is hurt; as by puſhing a drunken 
G. Hall 1752. man, he will be anſwerable in an action of aſſault and 
| battery, but if he intend doing a right act, as to aſſiſt 
ſuch drunken man, or prevent him from going along the 
ſtreet without help, and in ſo doing, an hurt do enſue, 

THE he will not he anſwerable. | 
Gibbons 2.4 Where by a ſudden fright, a horſe runs away with 
Pepper. His rider, and runs againſt a man, it is no battery; and 
: | | 5 may 


Of Aſault and Battery. 


may be given in evidence on the general iſſue: but if it 
were occaſioned by any one whipping the horſe, ſuch 
perſon would certainly be liable in an action upon the caſe; 
and, quære, in the other caſe, if the plaintiff were to 
prove that the horſe had been uſed to run away with his 
rider, for in ſuch caſe the rider is not free from blame. 


15 


The plaintiff cannot give in evidence a conviction at Re v. Warden 
the ſuit of the King for the ſame battery; for it is aof Fleet, Ca. R. 
general rule, that no record of conviction or verdict ſhall B- 339. at Bar. 


be given in evidence, but ſuch whereof the benefit may 
be mutual, viz. ſuch whereof the defendant as well as 
plaintiff, might have made ufe, and given in evidence, 
in caſe it had made for him. | 


In an action of aſſault and battery, Mr. Serjeant noulter and 


Haward would have proved that the plaintiff and the Clark, atAbing- 
defendant fought by conſent, and inſiſted that this was don 1747. ante 


evidence on the general iſſue in bar of the action, for 
volenti non fit injuria. But Parker Chief Baron denied it, 
and ſaid, the 1 N being unlawful, the conſent of the 
plaintiff to fight (if proved) would be no bar to his ac- 
tion, and that he was intitled to a verdict for the injury 
done him; and cited Winch. 49. 2. Lev. 174. and Webb 
and Biſhop at Glouceſter Lent Aſſixes 1731, before Lord 
Ch, Baron Reynolds, where in an action for five guineas 
on a boxing-match, the judge held it an illegal confider- 
ation, and the plaintiff was nonſuited. 
Matthew and Ollerton, where it was ſaid, that if a man 


licenſe another to beat him, ſuch licenſe is void, becauſe 


it is againſt the peace; and thereupon the plaintiff had a 
0 1 There are three ſorts of defence to this action. 


1. Inficiation. _ 
2. Matter of Excuſe, 
3: Juſtification, 


f 


Inficiation is the denying of the fact, and that ean 
1 by pleading the general iſſue, viz. not guilty, 


atter of Excuſe is an admiffion of the fact; but ſay- 
| Ing it was done accidentally, and without any default in 
the defendant ; and that (as T have already ſaid) may be 


either pleaded or given in evidence on the general iſſue. 
Juſtification, Which muſt be pleaded ſpecially, is an 
inſiſting upon f 

do the fact laid to his charge: it is therefore to be ſeen 
What is ſufficient matter of juſtification, The moſt ge- 


neral 


Dalt. 22. 


Comb. 218. 2 


Hob. 1345 


omething that made it lawful for him to 
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= Of Aſſault and Battery. 


Cr, J. 36). neral matter of juſtification is, that the plaintiff made 
| lie firſt aſſault, and if iſſue be joined thereupon, the de- 
fendant may prove an aſſault on any day before the action 
brought; and the plaintiff cannot give in evidence a 
battery at another day, or at another time in the ſame 
day, without a novel aſſignment, which muſt ſtate the 
battery to be on the ſame day mentioned in the declara- 
tion, elſe it will be a departure; though on ſuch novel 
Cx. Car. 229. aſſignment he may give in evidence a battery at any other 
| day, the ſame as he might if the defendant had pleaded | 
not guilty. to the declaration; but as the common way is 
for the plaintiff to have two or three counts in his decla- 
ration, ſo that the defendant is under a neceſſity of 
pleading the general iſſue to ſome of them. (for. if he 
Juſtify two he admits two, and conſequently, unleſs. he 
can prove two juſtifications, muſt have a verdict againſt 
him) he may prove another battery without being put to 
make a novel affignment. TH 7 „ 
The memorandum was generally of Michaelmas term, 
and the fact on ſor aſſault was proved on a day within the 
term, and on a caſe made, the court held it well enough ; 
for the plaintiff need have given no evidence on this plea, 
unleſs to aggravate damages, and the Court will not non- 
ſuit him, becauſe it is amendable by a new bil}, And if this 
had come out on the defendant's evidence, who had other - 
| wiſe proved his plea, he ought to have a verdict unleſs 
: the plaintiff prove another battery previous, which in 
fond caſe ought to be deemed the foundation of the 
action. 27! 4:4) ha 
If the defendant prove that the plaintiff firſt. lifted up 
his ſtaff, and offered to ſtrike him, it is a ſufficient aſſault 
to juſtity his ſtriking the plaintiff, and he need not ſtay 
till the plaintiff has actually ſtruck him. | 
Cockeroft ang However every aſſault will not juſtify every battery; 
Smith, Salk. but it is matter of evidence whether the aſſault were pro- 
642. Dance and portionable to the battery, and therefore, though the 
Lucy, Sid. 246. plaintiff ſet out a mathem in his declaration, yet the . 
of ſon aſſault demeſne is the fame ; and he need nat plead 
that the plaintiff maihemaſſet et vulneraſſet the defendant, 
niſi, &c, But that muſt appear in evidence; that is, it 
muſt appear that the aſſault was in ſome. degree propor- 
1 Raym. 177. tionable to the maibem; and therefore in Cackeroft, v. 
ä Smith, Holt Ch, Juſt. directed the jury to give a verdict 
for the defendant, the firſt aſſault being by tilting the form 
on which the defendant ſat, whereby he fell; the maim 
Was, that the defendant bit off the plaintiff's finger, 1 
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It the defendant plead ſon aſſault, and the plaintiff Can Kjng'& d v. 
juſtify it, he muſt plead it, for he cannot give it in eri- Phippard, 
dence upon the general replication de injurid ſud proprid. Curth. 250. 


17 


There are many other matters which may be pleaded 1 Haw. P. C. 


in juſtification: as if an officer having a warrant againſt 258. 


one who will not ſuffer himſelf to be arreſted, beat or 
wound him in the attempt to take him; ſo if a parent in. 
a reaſonable manner chaſtiſe his child, or a maſter his 
ſervant, or a ſchoolmaſter his ſcholar, or a goaler his 
priſoner z or if I beat one who wrongfully endeavours 
with violence to diſpoſſeſs me of my lands or goods, or 
who aſſaults my wife, parent, child, or maſter; but 
though all theſe matters may be pleaded in juſtification, 


yet they mult be pleaded differently; as for example: in 1 Raym. 62. 


aſſault and battery agajoſt huſband and wife for a battery 
by the wife, the defendants may plead that the plaintiff 
was going to Wound her huſband, and that the inſultum 
fecit to defend him and to prevent the plaintiff from beat- 
ing him: in the ſame manner a ſervant may juſtify an 
aſſault in defence of his mafter; but not e con, be- 
cauſe the maſter may have an action per quad ſervitium 
amiſit, but the ſervant can have no action for an aſſault 
on his maſter. A man cannot juſtify a battery in defence 
of his poſſeſſion; but he ought to ſay, molliter manus im- 


ſuit : ſo an officer cannot juſtify more than the aſſault Williams and | 
y virtue of an arreſt, without ſhewing that the plaintiff Jeg. Str. 


reſiſted, or endeavoured to reſcue himſelf. 


A battery cannor be juſtified on account of breaking Green 3 
his cloſe, in law, without a requeſt to depart; but it is Goddard, Salk. 
otherwiſe, if he come into my cloſe vi et armis; for that 641. 


is but returning violence with violence. | 


In aſſault and battery, the defendant pleaded, that he Taylor v. 
was ſeiſed of the rectory of D. in fee, and that the corn Markbam, Cr. J. 


was ſevered from the nine parts, and for that the plaintiff 224. Yelv. 157- 


would have carried away his corn, the defendant Rood 
in defence thereof, and kept the plaintiff from carrying it 
away; ſo as the harm the plaintiff received was of his 
own wrong, Ce. The plaintiff replied, de injuria ſua 
propria abſque tali cauſa; and upon demurrer the replica- 
tion was holden to be good, becauſe the plaintiff claimed 


nothing in the land or corn, but only damages for the 


battery, which is collateral to the title, and therefore a 
general replication was good; for in aſſault and battery, 


* 


when the right may _—_— queſtion, 
R SIT 12 E193 ; 


the 'poſſefſion can only be material; but it is otherwiſe | 
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18 Of « Aſſault and Battery 


Lane. dad Deg-' The defendant may juſtify even a maibem, if done by 
berg, H. 11 him as an officer in the army for diſobeying orders; and 
8 1 he may give in evidence the ſentence of a council: at war 
Mss. upon a petition againſt him by the plaintiff: and if by 
the ſentence the petition is diſmiſſed, it will be conclu- 

ſive evidence in favour of the defendant. N 


notwithſtanding ſubſequent damages; for the conſequence 
of the battery is not the gtound of the action, but the 


| meaſure of the damages. 6 ö 
Cr. J. 15!- If the defendant juſtify the aſſault, and plead not guilty 
N 3 to the battery and wounding, and both pleas are found 
againſt him, there ſhall be but one damages given, for 
the aſſault is included in the battery, - — 


| fn; 3 + Treſpaſs by baron and feme for the battery of both, 

J 655 gefendant pleaded. not guilty, and found guilty, and 

| damages aſſeſſed for the battery of the baron by itſelf, 

Ss E 5 and far che battery, of the feme by itſelf; and judgment 


Dickens & Ux Was given for the damages for the battery of the feme; 
v. Davis M. 8 and the writ abated for the reſidue. Note, the defendant 
Hy per Pratt cannot in ſuch action give evidence, that the man has 
df a former wife, for that ought to be pleaded, that he may 
be appriſed of the defence, and be prepared to anſwer it. 
In aſſault and battery, the defendant gave in evidence 
his marriage with the plaintiff z to encounter which ſhe 
proved a former marriage to one Meſtbroote, who was 
alive at the time of. her ſecond marriage: for the defend- 
ant it was inſiſted, ſhe ought not to give felony in evi- 
dence to ſupport her action, but Lord Xing admitted it. 
In an action by huſband and wife, for a battery on 
her, per quod the huſband's buſineſs remained undone; 
on motion in arreſt of judgment it was holden good, be- 
cauſe the battery itſelf is actionable, and the per quod only 
reg. Aggravation; and Holt ſaid he would not intend the 
xft, Wils. 5. judge ſuffered that to be given in evidence. | 
FT 6. If there be a maim, or if the wound be apparent, 
ym. 170. 5 s 
Cook and Beal, though not a maim, the court may increaſe the damages 
, upon view of the plaintiff. But in order for it, it ſeems 
neceſlary that the judge of ii prius ſhould indorſe upon 
2 e E 95 | e 


* 21 „ 
Str. 79s . 


Salk. 119. 


Salk. 637 Whenever the defendant juſtifies a battery, he muſt. 
confeſs it, atherwiſe on demurier the plaintiff will bave 
Judgment, TH. 5 8 5 
; Where there is an expreſs battery laid, it is not enough 
to juſtify the impriſonment (though that includes a bat- 
tery) but he muſt. likewiſe juſtify the battery. 
1 "a 2 A former recovery in aſſault and battery is a good plea, 
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for which the law gives an action; and this is common- 


oy Falſe Impriſmment. 


the peſtea, what maim or wound was proved; unleſs the 
cauſe were tried before'a judge of the ſame court where 
the motion is made to increaſe the damages. £2 

In Smallpiece and Bockenham, Mic. 27 Car. 2. C. B. 
upon a motion to increaſe damages ſuper viſum vulneris, 
the Court ſaid, it was neceſſary that it ſnould be proved 
to be the ſame wound for which the damages were given, 


and ordered notice to be given to the defendant who ap- 


peared, and witneſſes on the one part and on the other 
were examined, and ſeveral of the jurymen, who 
all faid that no evidence was given to them that any 
blow was given upon the eye, or that he had loſt his eye 
by the battery; and for this reaſon the Court would not 
increaſe the damages; for new evidence ought not to be 
given, for this is a cenſure on the firſt verdict, and a 
correction of it. 1 | | | 


In Burton and Baynes, M. 7 G 2; C. B. upon view of 1 


the party, and examination of the ſurgeon ore tenus in 
open court, and hearing counſel on both ſides (after a 
rule to ſhew cauſe) the damages were increaſed from 
11/, 146. to 50ʃ. h 


It may not be uſeleſs here to remark, that by the 
Jewiſh conſtitution he that hurt his neighbour was reſpon- 
fible'on five accounts, 1. For the damages. 2. For the 


pain. 3. For the cure. 4. For the ceſſation of work. 
5. For the affront or diſgracde. 1 

It is proper to take notice, that by the 21 J. 1, c. 16, 
an action for an aſſault and battery muſt be brought within 
four years. But this muſt be taken advantage of by 
pleading, and therefore where the plaintiff by miſtake 


19 


Latch. 223. 


Barnes 106. 


* 


pleaded non culp. infra. ſex'annos, upon demurrer it was K. 423. 


holden to be an ill plea. 


2 
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e Of Falſe Impriſonment. 
EA reſtraint of a man's liberty under the cuſtod 

of another, either in a goal, houſe, ſtocks, or in 
the ſtreet, is in law an impriſonment; and whenever it 
is done without a proper authority, is falſe impriſonment, 
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20 | Of Falſe Inipriſonment, 


ly joined to an aſſault and battery; for every impriſon- 
| ment includes a battery, and every battery an aſſault. . 
2d. Bla. Rep. An action of falſe impriſonment lies where the defend- 
$45- ant ſued out a void capias (a term intervening between 

the teſte and return) and arreſted the lainciff, by virtue 
2d. Bla. Rep. of it, and it lies againſt the defendant's attorney for ſuing 


866. out illegal proceſs, and ordering it to be executed. 
14 Term Rep. Defendant who was captain of a man of war, juſtified 
537. the impriſonment of the plaintiff who was purſet of the 


ſhip, for a breach of duty. It appeared in evidence, 

that the defendant had impriſoned the plaintiff for three 

days without enquiring into the matter, and had then 

releaſed him on heating his defence; Lord Mansfield ſaid 

that ſuch conduct on the part of the defendant did not 

appear to have been a preper diſcharge of his duty, and 

therefore that his juſtification had failed him under the 
diſcipline of the navy. $74 6% . 

1ſt. Term Rep. Action lies againſt a ſuperior officer, though the im- 

536. priſonment at firſt was legal, if continued beyond neceſ- 

5 and accompanied with circumſtances of 

cruelty, | ' tra 

Cowper 161. Action of falſe impriſonment lies in England by 2 

| Ainorguin againſi the Governor of Minorca for the injury 

committed there; 


Doug. 345 Action does not lie againſt a nexce-olieer who arreſts 


the plaintiff on a reafonable charge of felony, without a 

warrant, although it ſhould afterwards appear that no 

felony had been committed. | | 
Action does not lie where the impriſonment was merely 


moo: Ty > conſequence of a capture as a prize, although the 
captured ſhip has been acquitted. | 
Coventry v. The 21 F. 1. limits this action to four years; but if 


Apſley, Salk. an action be brought for detaining the plaintiff in priſon, 
Or from to „ and the defendant plead (as he 
may) as to part not guilty infra quatuor annos, the plain- 
tiff may reply that it was one continued impriſonment; 

and ſo ouſt the defendant of the benefit of the ſtatute. 
Str. 1095. Declaration of Mich. term, of an aſſault on the 18th 
Webb and of Oober, and an impriſonment from thence for twenty- 


og five weeks; on motion in arreſt of judgment, the Court 
held that the continuance being laid under a ſcilicet, will 

not vitiate what is properly laid in time, and that this dif- 

fers from all the caſes where the time is affirmatively laid. 

Doyley and Treſpaſs againſt J. G. widow ; and pending the ſuit 


Whiter Cr. J. ſhe took huſband ; after judgment a writ was directed to 
a the ſheriff quod caperet J. G. ad ſatisfactendum, upon ä 
| * 
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Of Falſe Impriſonment. 21 


the ſheriff took the defendant ; whoſe huſband, together 

with her, thereupon brought an action of falſe impriſon- 

ment againſt the ſheriff, who juſtified under the ca. a, 

che plaintiff demurred; and per cur. if an action be 

brought againſt a widow, who before judgment takes an 

huſband, yet if ſhe: be found guilty, the ca. ſa. ſhall be 

awarded againſt her, and not againſt her huſband, and 

judgment for the defendant, | 

Where an officer and another join in the ſame juſtification, Middleton and 


- if it be not ſufficient. for the officer, fieither is it for the Pie E. 26. G. 


. SP , . 2. Str, 118 
other; and wherever an officer juſtifies an impriſonment Smich 3 5 


under a writ which he ought to return (and all meſne Boucher, Str, 
proceſs ought to be returned) he muſt ſhew that the writ 993. 


was returned; but it is otherwiſe in the caſe of a fub- 


ordinate officer, ſuch as a bailiff, for he is only to exe- 

cute the ſheriff's warrant. If the action be brought againſt Britton and 
him who was plaintiff, he cannot juſtify by virtue of an Cole, Salk. 
execution, unleſs he likewiſe ſhew there is a judgment; 


for the judgment may be reverſed, and it ought to be at 


his peril that he takes out execution afterward : but it is 
enough for the ſheriff to ſhew a writ, and if any one 
come in aid of the officer at his requeſt, he may 5 
E. 
The officer cannot juſtify an impriſonment for non- 1 Raym, 74. 
payment of taxes, under the general printed warrant 
which the collectors have, ſigned by two juſtices ; but 


he ought to have a ſpecial warrant, | 


The defendant juſtified an impriſonment for that the geld . 


plaintiff was indebted to him in a debt of 20/, and he Stanyford, Mic. 
took out a latitat againſt him directed to the ſheriff, &c, 25 Car. . C. B. 
which is the ſame impriſanment, &c. The plaintiff in 


his replication traverſed that he owed him ſa much 


money; after verdict for the plaintiff it was moved in 


arreſt af judgment, that the debt being but inducement 
to the juſtification was not traverſable, and a repleader 
was awarded. | 
Note, that by 21 Jac. 1. c. 12+ juſtices of the peace, 
mayors, bailiffs, churchwardens and overſeers of the 
poor, conſtables, and other peace-officers, may plead the 
eneral iſſue, and give the ſpecial matter in evidence. 
t like wiſe enacts, that any,aRion brought againſt them, 
ſhall be laid in the proper county; and if upon the gene- 
5 ar to be done in 
another county, the jury ſhall find the defendant not 


guilty,” LATE + 
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cover damages for the injury fo ſuſtained, 


Of Injuries ariſing from Negligence or Folly, 
Note likewiſe, that by 24 G. 2. c. 44. no writ ſhall 


be ſued out againſt a juſtice for what he ſhall do in the 


execution of his office, till notice in writing of ſuch in- 
tended writ ſhall have been delivered to him, or left at 
the uſual place of his abode a month before; and the 


juſtice may tender amends, and, in caſe the ſame is not 


accepted, plead ſuch tender in bar to the action, together 
with the plea of not guilty, and any other plea with leave 
of the court; and if upon iſſue joined thereon the jury 
ſhall find the amends ſo tendered to have been ſufficient, 
then they ſhall give a verdict for the defendant. It like- 
wiſe enacts, that no action ſhall be brought againſt any 
conſtable or other officer, or any other perſon acting by 
his order, for any thing done in obedience to a juſtice's 


warrant, until demand made of the peruſal and copy of 


ſuch warrant, and the ſame has been refuſed for the 


| ſpace of ſix days; and in caſe the warrant be ſhewed and 


a copy taken, and afterwards an action be brought againſt 
the conſtable, without making the juſtice a defendant, 


the jury ſhall on producing the warrant find a verdict for 


the defendant, notwithſtanding any defect of juriſdiction 
in the juſtice; and if ſuch action be brought jointly 
againſt the juſtice and him, upon producing the warrant 
the jury ſhall find for him ; and if they find againſt the 
juſtice, the plaintiff ſhall recover the coſts he is to pay 
to ſuch defendant againſt the juſtice, with a proviſo that 
if the judge certify that the injury was wilfully and ma- 
liciouſly committed, the plaintiff ſhall be entitled to 
double coſts. And a proviſo likewiſe, that ſuch action 
ſhall be commenced within fix calendar months. : 


1 
— 5 8 
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CHAPTER V. 
Of Injurits ariſing from Negligence or Folly. | 


VERY man ought to take reaſonable care that he 
does not injure his neighbour ; therefore, wherever 
a man receives any. hurt through the default of another, 
though the ſame be not wilful, yet if it be occaſioned by 
negligence or folly, the law gives him an action to re- 


As 


he ou; 
ortior; 
from r 
is mor 
prove 
from t 
togeth 
horſe ; 
within 
civilite; 
neceſſa 
eumſta 
the qu 
85 i 
a perſo 
thereof 
action 
by a n 
injury 
conſeq 
portane 
So it 


: neglige 


but if 

commo 
becauſe 
the pla 
expreſs 


Of Injuries ariſing from Negligence or Folly. | 23 


ſhall As in the caſe mentioned in the third chapter, where 

the the defendant, by uncock ing his gun, accidentally 

1 in- wounded the plaintiff, who was ſtanding by to ſee him 

ft at do it. ny N e 

d the If a man ride an-unruly horſe in any place much fre- , Ley. 172. 
s not quented (ſuch as Lincoln's-1nn Fields) to break and tame Michael v. 
ether him; if the horſe hurt another, he will be liable to an Aleſtree & al, 
leave action; and it may be brought againſt the maſter as 

jury well as the ſervant, for it will be intended that he ſent 

dient, the ſervant to train the horſe there; or it may be brought 

like- BF againſt the maſter alone, | 5 

t any The ſervants of a carman run over a boy in the ſtreets, 1 Raym. 739. 
ig by and maimed him, by negligence; an action was brought 

ſtioe's againſt the maſter, and the plaintiff recovered, | 

py of So in the caſe abovementioned, if one whip my horſe, 

r the whereby he runs away with me, and runs over a man, 


d and the man may bring an action againſt ſuch perſon; for 

gainſt the whipping my horſe was an act of folly, and therefore 

Adant, he ought to be anſwerable for the conſequence of it. 4 

ict for Vertiori, I might maintain an action if IL received any hurt 

liction from my horte's running away, becauſe the conſequence. 

ointly is more natural, However it. is proper in fuch caſe to 
fo] 


herever {MW negligence and unſkilfulneſs miſcarry, an action will lie; 
nother, but if the perſon undertaking to make the cure be not a 
oned by common ſurgeon, there muſt be an exprels promiſe ; 
n to re- becauſe. if it were not his profeſſion, it was the folly of 
the plaintiff to truſt him, unleſs he were deceived by an 
expreſs promiſe ; and the law in ſuch cafe will not raiſe 


C4 a pro- 


Aarrant prove that the injury was ſuch as would probab low 1 

aſt the from the act done; as that many people were aſſembled i= 

to pay together near the place, at the time of his whipping the 2 

ſo that horſe; or that the perſon run over was ſtanding near and be 

1d ma- within ſight; yet as the defendant is only to anſwer 3 

led to civiliter and not criminaliter, it does not ſeem abſolutely A 

action neceſſary to give ſuch proof; though to be ſure ſuch cir- A 
a eumſtances will have weight in diminiſhing or increaſing bo 

the quantum of the damages, 5 3 

So if a man Jay logs of wood croſs a highway; though Catch. 194. 451, 1 

echt a perſon may With care ride ſafely by, yet if by means A 

thereof my horſe ſtumble and fling me, I may bring an. 1 

action; for wherever a man ſuffers a particular injury 1 

by a nuiſance, he may maintain an a£lion ; but then the 4 

injury muſt be direct (ſuch as before mentioned) and not 1 

5 conſequential, as by being delayed in a journey of im- 9 

| portance, as 7 

that he So if a ſurgeon undertake to cure a perſon, and by his 1 Danv. 177. HA 
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a promiſe. The defendant may in either cafe give in 
evidence that the plaintiff did not follow his direc- 
tions, Ce. | | 

As I ſhall have occaſion. to ſay more upon this head in 
the next book, under the title of Cafe. for Miſbeha- 
viour in an Office, Truſt or Duty,” and of “ Cafe for 
conſequential Damages, I will only add in this place, 
6 that it is a ſettled diſtinction, that where the immediate 
2 Burr. 1113. act itſelf occaſions a prejudice, or is an injury to the 
3 Burr, 1556. plaintiff's perſon, houſe, land, Cc. treſpaſs vi et armis 
7 Term Rep. will lie; but where the act itſelf is not an injury, but a 

231. | | re” Gekigs ohh, Si 
confequence from that act is prejudicial to the plaintiff's 
perſon, houſe, land, &c. treſpaſs vi et armis will not lie, 

but the proper remedy is an action on the cafe, 


* 
— — 9 
* 


CHAPTER VI. 
Of Adultery. 


Am now come to the laſt thing ſor which (as a per- 
ſonal injury, an action will lie, and that is adultery. 
And the action lies in this caſe for the injury done to the 
huſband, in alienating his wife's affections; deſtroying 
the comfort he had from her company; and raiſing 
children for him to ſupport and provide for. And as the 
injury is great, ſo the damages given are commonly 
very conſiderable: but they are properly increaſed or di- 
miniſhed by the particular circumſtances of each caſe ; 
the rank and quality of the plaintiff; the condition of the 
defendant; his being a friend, relation or dependant of 
the plaintiff, or being a man of ſubſtance; proof of the 
plaintiff and his wife having lived comfortably together 
fore her acquaintance with the defendant ; and her 
having always borne a good character till then; and proof 
of a ſettlement, or proviſion for the children of the mar- 
riage, are all proper circumſtances of aggravation. On 
the other hand, proof that the wife had before eloped 
with others, or that the huſband had turned her out of 
doors, and refuſed to maintain her; and that he kept 


company with other women; is proper in mitigation off 
damages; and if he was privy and conſenting to the adul- 
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tery, the action does not lie. So the defendant may give LE 


in evidence that the wife had a baſtard before marriage; Marlflon, at 


but he will not be F give evidence of the gene- e 17:6, 

ral reputation of, her being (or having been) a proſtitute ; peer wane EJs 

for that may be occaſioned by her familiarity with the Rigby and Ste- 

defendant ; though perbaps, after having laid a foundation tranny Stats 

by proving her being acquainted with other men, ſuch = Fotter |, 
eneral evidence may be admitted, 


be confeſſion of the wife will be no evidence againſt Baker ang 


the defendant ; but a diſcourſe between her and the defen- Morley, Guild» 
dant may de proved, So- letters written to her by the ball 1739. 


defendant may be read as evidence againſt him, but her 


letters to him will be no evidence for him,. 

Ia this action a martiage in fact, muſt be proved, the Doug. 163. 

evidence of which is a copy of the regiſter, and proof of 4 Burr. 2057. 
| - | Bla. Re 

the identity of the pacties, which ought to be by a ſub- PT a 

other evidence of the identity may be received; but no 

evidence of cohabitation and reputation will be ſufficient, 

though accompanied with corroborating circumftances, 

ſuch as execution of marriage articles, Sc. | 
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BOOK II. 


For what Injuries affecting a Man's perſona] 
Property, an Action may be brought. 


INTRODUCTION. 


AVING in the laſt book taken notice of the ſevera! 
injuries affecting a man's perſon for which an action 

I ſhall now conſider in what caſe an 
action will lie for injuries affecting his property; and 
they themſelves into two ſorts, 


2 Such as affect his perſonal property. 
2, Such as affect hig real property. 


* 


The actions that may be e for i injuries affeQing 
his perſonal property, are 


1. Deviet. 
2. Trover, 
3. Detinue, 
4. Replevin. 
5. Reſcous, 
6. Treſpaſs, 


7. Caſe for miſbehaviour in an office, 
truſt or duty. 


8, Caſe for conſequential damages. 


CHAP- 
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/ Decor. 
CHAPTER I. 

Of Neceit. 
e ee properly lies where one man does any thing 
in the name of another, by which the other is da- 
maged and deceived; as if one without my knowledge 


purchaſe a guare impedit in my name, returnable in bance, 
and after cauſe it to be abated, or me to be nonſuited. 


2 Danv. 3434 


So if one forge a ſtatute-merchant in my name, and 


thereupon a capias is ſued out, upon which I am taken, 


I may have a writ of deceit againſt him that forged it, 


and him that ſued the capias. But this writ lies chiefl 


upon recoveries obtained by covin and deceit, And in Ibid 544, 543. 


ſuch caſes where the recovery is of land, it is brought to 
reſtore the party to the lands and profits: and in other 
caſes, ſuch as debt, &c. to give him damages: but what 
I intend to take notice of in the preſent chapter, are ac- 
tions upon the caſe in the nature of a writ of deceit, 
which lie wherever a perſon has by a falſe affirmation, 
or otherwiſe, impoſed upon another to his damage, who 
has placed a reaſonable confidence in him: as if a man 
in poſſeſſion of a horſe, or a lottery-ticket, fel] it to 
another for his own ; for poſſeſſion of a perſonal chattel 


Aleyn 91. 


is a colour of title; and therefore it was but a reaſonable Medina and 


10ughton, 


confidence, which the buyer placed in him, when he 2 e 


affirmed it to be his own. But it is incumbent on the 1 Raym. 593. 


plaintiff in ſuch caſe to prove the defendant knew it not 8. C. 


to be his own at the time of the ſale (for the declaration 


Aleyn 91. 


muſt be, that he did it fraudulently, or Knowing it not galk. 2101 


to be his own :) for if the defendant had a reaſonable 
ground to believe it to be his property (as if he bought 
it bona fide) no action will lie againſt him; but the 
defendant cannot plead ſuch matter, but mult give it in 


. \ 
evidence, | 


So if the vendor affirm that the goods are the goods of 1 Na 57. 
his friend, and that he had an authority from pl. 7. 
| him to ſell them, whereas in tiuth they are the goods of 


a ſtranger 


another, and he had no ſuch-authority, an action will 
lie againſt him; and in ſuch caſe it will be ſufficient for 
the buyer to prove them the goods of another, without 
proving that the defendant knew them to be ſo; (for it 
need not be averted in the declaration) for the deceit is 

W Lark uten CCC 
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in his falſely affirming he had an authority to ſell them; it. An 
the plaintiff muſt therefore prove that he had no ſuch be broks 
authority; and doubtleſs, proving them to be the good; quent ſa 


of another would be evidence prima facie that he had no If an 
authority, and ſufficient to put him upon proving that lt ſhe may 
he had. ES. 3. 4 done he 
1 If the ſeller were out of poſſeſſion of the perſonal chat. ¶ for a m4 


Stoughtoa ante, tel at the time of the ſale, no action will lie againſt him, ¶ cauſe th 
though it be not his own, without an expreſs warranty, Wt bind the 


for then there was room to queſtion his title. caſe, be 
Riſney and If the ſeller affirm the rent of a houſe to be more than where : 


_ it really is, whereby the purchaſer is induced to give treſpaſs 


2 Rym 1113, more than it is worth, an action will lie for the deceit; 
Sid. 146, for the value of the rent is matter which lies in the pri- 
vate knowledge of the landlord and tenant, and muſt be 
the ſame to all. But if the ſeller had only affirmed that 
5. S. would have given ſo much for it, whereas F. 6, 
Yelv. 20 had never offered ſo to do, no action would lie, for ſuch 
atfirmation could not deceive him in the value; ſo if he 
had only affirmed it was worth ſo much, for the parcha- 
. ſer might inform himſelf of the value. And fo it is in 
all cafes, where the purchaſer may eaſily diſcover the 
x Sid. 146, true value, or where the thing may be of more value to 

one mag than to another; as jewels, pictures, Ce. 
Cr. J. 41. In Chandler v. Lopus, which was cafe, whereas the 
| defendant having ſkill in jewels, had a ſtone which he 
 affieomed"to be a bezar ſtone, and ſold it as ſuch to the 
plaintiff ; judgment was arreſted, becauſe the declaration 
did not aver, that the defendant knew it not to be 

bezar ſtone, or that he warranted it to be one. 

But if a merchant ſell one kind of filk for another, 
whereby the purchaſer is impoſed upon in the yalue, he 
may bring his action; and though it appear upon evi- 
Horn and dence that there was no actual deceit in the merchant, 
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Nichols, but that it was in the factor beyond ſea; yet it will be If a 
al. 259» ſufficient to charge the defendant ; for he ſhall be an- banker 
ſwerable for the deceit of his factor civiliter, though not the bag 

eriminaliter ; for fince ſomebody muſt be a loſer, it h may br 

more reaſonable that he that puts the truſt and confidence wer 

in the deceiver ſhould be the loſer, than the ſtranger. no pow 
Butterfield and If the vendor affirm a horſe to be ſound wind and therefa, 


Burroughs, 


limb, whereupon the purchaſer - fidem adhibeng gives ſo In the 
2 much; if the horſe be blind, an action will lies but it deceit « 
© ſeems to be good evidence in ſuch caſe on the part of the I be 
defendant, that the defect is viſible, for then it cannot I net in 
be reaſonably intended that the affirmation extended to nt 18 « 

1 | a i, 
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it. And note, that if the firſt contract with warranty 
be broken off, the warranty will not extend to a ſubſe- 
quent ſale. | & | 
If a married man pretend to be ſingle, and marry F. S. Skio. 119. 
ſhe may bring an action to recover damages for the injury 
done her by his deceit ; but ſuch an action will not lie 1 Lev. 247. 
for a man who is impoſed upon by a married woman, be- 
cauſe the converſation and contract of the wife will not 
bind the huſband, and it may be doubted in the other Proftor and 
caſe, being felony by 1 Fac. as it is a general rule, that 2 2 B. 
where a treſpaſs is by ſtatute turned into felony, tle 
treſpaſs is merged. | 
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159 Of Trover. 


ROVER is a ſpecial action on the caſe, which one 
man may have againſt another, who hath in his 

poſſeſſion any of his goods by delivery, fioding or other- 
wiſe, or ſells or makes uſe of them without his conſent, 
or refuſes to deliver them on demand ; and it js for reco- 
very of damages to the value of the goods; and there- 
fore the declaration ought to contain convenient certainty Salk. 654, 
in the deſcription of the things, ſo that the jury may 
know what is meant thereby; dar it need not contain ſo 
much certainty as an action of detinue, becauſe that is 
for the recovery of the things themſelves, and therefore 
trover for 20 ounces of cloves and mace has been holden gtr. 827. 
good. So for a parcel of diamonds. | 


If a gentleman lodge jewels ſealed up in a bag with 2 Hartop and 
banker for ſafe cuſtody only, and the banker break open Hoare, E. 16. 


the bag, and pawn the jewels to another, the gentleman W 
may bring trover againſt the pawnee, for he ſhall not be 1 Wil. 8. 
anſwerable for the deceit of the banker, as he gave him 2 on 1187, 
no power to do that act in which the deceit lies ; and 3 5 os 


therefore it differs greatly from the caſe taken notice of 


in the laſt chapter, of the merchant anſwering for the 
deceit of the factor. : | 5 


The converſion is the giſt of the action, and the man- 1 Dany. 233 


ner in which the goods came to the hands of the defend- 
ant is only inducement: and thetefore the * er 
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Cr. I 428. 


4 ; 
1 Mod. 31. 
Str. 505. 


2 Saund. 47. 


Per Powel J. 
on Midland 
Circuit, Salk, 
MSS. 


Sir William 
Courtney's 

Caſe, C. B. 
Salk. MSS. 


void. | 


| Of Trover. 
declare upon a devenerunt ad manus genetally, or ſpecially 


per inventionem, (though the defendant came to the goods 


by delivery), or that the defendant fraudulently at cards 
won money of the plaintiff from the wife of the plaintiff; 


and this being but inducement, need not be proved; but 
it is ſufficient to prove property in himſelf, poſſeſſion 


to have been in the defendant, and a converſion by him. 
In the declaration the converſion was laid to be on a 
day before the trover; wherefore a motion was made in 
arreſt of judgment, but the declaration was holden to be 
good, for the peſtea convertit is ſufficient, and the vis. is 
As to the property, a ſpecial one is ſufficient, and 
therefore this action may be brought by a carrier or 
bailee 3 or by a finder, for that will enable him to keep 
the thing againſt all but the rightful owner. 
A ſheriff who has taken goods in execution may bring 
trover for them, if they were taken away before the ſale. 
If an houſe be blown down, and a ftranger take away 


the timber, the leſſee for life may bring trover; for he 


has a ſpecial property to make uſe of the ſame (as if he 
would rebuild) though the general property be in the 
reverſioner. T7 ant W e199: 
A lord who ſeizes an eſtray or wreck, may before the 
year and day expired maintain trover againſt a ſtranger; 


for he bas more than a poſſeſſion, viz. a poſſeſſion that 


Pye and Pleydel, Will turn into a property. 
Berks. 1750, per 55 


Clarke Bar. 


Lord Cullen's 


Caſe at Bar, 
Culling and 
Tufnal, per 


Tre by Ch. J. | 


at Hereford 
1694 · 2 


Lord Dudley 


and Lord 
Ward, Mie. 
1751, in 
Cnc . 


And property is ſufficient without poſſeſſion ; there- 
fore on the trial of an ejectment of a mine it was holden 
that a recovery in trover for a parcel of lead dug out of 


the mine was ho evidence of the plaintiff's poſſeffion. 


In trovet for ten load of timber, the caſe was, that the 
defendant: had been tenant to the plaintiff, and erected a 
barn upon the premiſes, and put it upon pattens and 
blogks of timber lying upon the ground, but not fixed 


in or to the ground; and upon proof that it was, uſual 


in that country to erect barns ſo, in order to carry them 
away at the end of the term, a verdict was given for the 
defendant. But though Lord Chief Juſtice Treby thought 
proper in this. caſe, to take advantage of the cuſtom of 
the country, yet I apprehend that it would now be deter- 
mined in favour of the tenant without any difficulty; 
for of late years many things are allowed to be removed 
by tenants, which would not have been permitted for- 
merly; as marble chimnies, Sc. ſo more ſtrongly in 
. | things 
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cially things relative to trade, as brewing veſſels, coppers, fire 

goods engines, cyder mills,” Sc. The general rule of law is, 

cards that whatever is fixed to the freehold becomes part of it, 

intiff; and cannot be moved; but many exceptions have been 1 Atk. 477. 

; but admitted of late to this general rule, as between landlord 

ſeflion {nd tenant, or between tenant for life or tail, and the 

him. reverſioner: but the rule till holds as between heir and 


on a ex ecutor. | | . 

ade in If there be trover before the marriage of the plaintiff, , Lev, 109. 
to be and a converſion after; the baron and feme may join; 
viz. is for though the converſion is the cauſe of action, and 


herefore the huſband may ſue alone, yet the inception 
of the cauſe of action was in the wife by the trover. 
Ifa bank bill, payable to J. or bearer, be found by a , 1, EY 
ranger, who transfers it to B. A. may maintain trover 
pgainſt* the ſtranger, but not againſt B. becauſe the 
ourſe of trade creates a property in him: but as to the 
ranger who had no title, the property is ſtill conſidered 
e away o remain in . But if the plaintiff had given lottery AKE. 284. 
for he Mfickets to a goldſmith to receive money for them, and 
s if he the goldſmith having likewiſe received tickets of the 
in the efendant, and given him a note to pay him fo many 
N ockets, afterwards had delivered upon his note the plain- 
ore the iff's tickets to the defendant, this would not change the 
property. 1 pe © v4 k 4 4 f 
One jointenant or tenant in common, or parcener, Salk. 290. 


E:nnot bring trover againſt his companion for a thing 

ill in his poſſeſſion, becauſe the poſſeſſion of one is the 
pollefion of both; if he do it is good evidence upon not Co. L. 200. 
uilty, But if one tenant in common deſtroy the thing 
a common, the other may bring troyer ; and therefore Barpardiſtone 


out of 

10. here one tenant in common of a ſhip took it away, and wm ae 
that the ent it to the Viſt Indies, where it was loſt in a florm, 106. 
rected Cord King left it to the jury, whether this were not a 

ane deſtruction by the defendant ; who found it ſo accord- | 
ot fixed gl). But if one jointenant, &c. bring trover agzinſt'Salk. 290. 
as, uſual ſtranger, the defendant eng plead it in abatement, but 

ry them ehnot give it in evidence. But in ſuch caſe the plaintiff 2 Lev. 113. 
for the hall recover only the value of his ſhare, 4 

thought MW. If a leaſe be made to A. and B. and the indenture of 2 Leon. 220. 
(tom of *ae: be delivered to B. who dies, by which the whole 

ze deter- {M9 vives to 4. he may bring trover for the indenture, for 

ficulty be poſſeſſion of B. was his poſſeſſion. | 

removed But though one tenant in common cannot bring trover Apud Exon. 
tted for- gainſt his companion, yet that is only where the law Per Turton J. 
ongly in onſiders the poſſeſſion of one to be the poſſeſſion of both; 


things and 
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Sal. MSS. and therefore if A. be tenant in fee of one fourth part of 
an eſtate, and B. tenant in common with him of the 
other three parts, for a term of years without impeach. 
ment of waſte; if 4, cut down any trees, and B. take 
them away, A. may maintain trover: for though B. being 
diſpuniſhable of waſte might cut down what trees he 
would; yet trees baving an inheritable property, and he 
having no intereſt in the inheritance, cannot take them 

ben felled by him who bas the inheritance ;5 and con- 
ſequently his poſſeſſion being tortious, cannot be ſaid to 
be the poſſeſſion of the other. 

Salk. 289, If a fon, having a general authority to receive and pay 

7 money for his father, receive money due on a bill to his 
father, and give a receipt for it, as money had to his 
father's uſe, and after give it away, the father may bring 
troyer againſt the donee ; for his ſon's receipt is a good 
diſcharge of the debt, and therefore his poſſeſſion is the 
poſſeſnion of the father; the ſon being as to this purpoſe 
bis ſervant; and the ſon may in this caſe be a witneſs (to 
prove the delivery to the defendant) his evidence being 
corroborated by other circumſtances. , | 

1 Bulſ. 68. If A. be indebted to C. and B. to A. and it is agreed 

between chem, that B. ſhall deliver goods to C. in fatis- 
faction of A's debt; if B. convert them to his own uſe, 
C. may maintain trover againſt him though he never hai 

f poſſeſſion, for by the agreement the right was in him 

Colon 2. and the converſion a wrong to him: but if 4. order 1 

Woolfton, Tr. tradeſman to ſend him goods by a hoy man, and the trade 

3 An. Þ man ſend the goods by a porter to the houfe where the 

olt at 8. J : 

Hall. Salk, boyman refides when in town, and the porter not finding 

MSS. bim, leave the goods with the landlord, 4, cannot hav 
© trover againſt the landlord, for the property never veſtel 


2 M. 309. S. P. in him, but remained in the trade ſman; but if the perfor 
Salk, 18. 8. P. to whom the goods had been delivered had been a ſervant 


to the hoyman and intruſted by him to receive the good: 
A. might maintain trover; for by ſuch delivery the pro 


perty would have veſted in him; and therefore in ſuci 


caſe the tradeſman could not bring trover againſt the hoy 


Graves and man: but if A. had not directed the tradeſman to delive 
Child P. 2. the goods to that particular hoyman, in ſuch caſe th 


And per Holt 


elk, Mss. Property would not have been in A. till he had actual 


3 P. W. 186. bring trover for them againſt the hoyman. Yet it h 


order, to a tradeſman in the country, by a carrier n 


named or appointed by the country trader; if the carrit 


embezi 


received the goods; and therefore the tradeſman migb 
been holden, that if a tradeſman in London ſend goods 
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ember21e the goods, the country trader muſt ſtand to the 
loſs. So if 4, order the goods to be tranſmitted to him Haynes v. 


by a particular carrier, though upon condition to return Wood, per 
them again if he diſlike them; yet upon delivery to the 8 
carrier the property is veſted in . and he will be bound MT 
to pay the price to the tradeſman; and. conſequently the 
tradeſman cannot bring trover againſt the carrier; thougli 
perhaps if it were to conie out in evidence, that the car- 
rier had kept the goods in town, in ſatis faction of a debt 
due from 4. to him (and that without the conſent of A. 
who was ſoon after to run off) the court would leave it 
to the jury, and not let the carrier take advantage of ſuch 
tortious act; for in ſuch caſe there is reaſon to preſume 
the carrier did not accept the goods for A. never Having 
had any intention to deliver them to him; and if ſo, 
the property will not have veſted in H. and conſequently 
muſt remain in the tradeſman; who may therefore bring a 
the action. The defendant 7th Apr. ſent goods to A. Atkins and 
who in May following finding himſelf in bad circumſtan- Berwick, E. 5 
ces, redelivered the goods to a friend of the defendant's, e 
and ſent him notice; but before the defendant could 
ſignify his conſent to take back the goods, A. became a 
bankrupt, and in an action of trover by the aſſignee, the 
court held, there being a precedent conſideration, - viz. 
the debt, A. could not countermand the delivery, but 
the property.reveſted in the defendant till diſagreement, 
and the contract did not ſtand open till agreement. 
I a man deliver corn to his ſervant to ſell, who does Noy 13. or E. 
ſo accordingly, and converts the money to his own uſe, 746. 1 R. A. 5. 
the maſter may bring trover againſt him for the money; S*lk- 2 89. 
for though it has formerly been. a doubt, yet it ſeem * 
now to be agreed, that trover will lie for money, becauſe 
damages only are to be recovered. | 70 
In trover for a debenture, the plaintiff muſt exactly Per Holt at 

prove the number of the debenture as laid in the declara- G. Hall, 1707. 
tion, and the exact ſum to a farthing, or he will be non- . r. 262. 
ſuited, But he need not ſet out the number (any more 
than the date of a bond for which trover is brought,) for 

eing aut of poſſeſſion he may not know the number, 
and if he ſhould miſtake, it would be a failure of his. 


. ſuit. 1 


In order to prove property, where the action is brought carth. 454. 
by an aſſignee under a commiſſion of bankruptcy (who 
may declare, if he will, ut de bents ſuis propriis) it is ne- ; 
ceſſary to prove, 1. the bankrupt a trader within the Ruſhand Baker, 
Ratute, 2, the act of bankruptcy, 3. that the com- Nich. 8. O. a. 
F D | miſſion 
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proper therefore to conſider what evidence is fufficient to 
Pros theſe ſeveral things, and for that purpoſe I will ſet 

don the woids of the ſevetal ſtatutes which deſcribe 
What perſons may be bankrupts, and-what acts will make 


2 Burr, 437» 


2 Burr. 814. 


land or goods, to the intent that his creditors may be de- 


Of Tober. 


miſſion was regularly granted. 4. the affignment to the 


plaintiff, 5. 4 property in the banktupt, It will be 


* Rae nens N. AB aon 
By 13 El. c. 3. Any perſon uſing; the trade of merchan- 
dize, by way of bargaining, exchange, rechange, bartry, 
cheviſance, or otherwiſe, in groſs or by retail, or ſeek- 
ing his trade or living by buying and ſelling, that departs 
the realm, or begins to keep houſe, or otherwiſe abſent 
himſelf, or ſuffers himſelf willingly to be arreſted for any 
debt not due, or ſuffers himſelf to be outlawed, to defraud 
any of his creditors, ſhall; be deemed a bankrupt; and by 
I Jas. c. 15. or fraudulently procures his goods to be 
attached or ſecreted, or makes any fraudulent grant of his 


frauded; and by 21 Fac. I. c. 19. any that uſes the trade 
of a ſcrivener receiving other men's money into his truſt 
and cuſtody, or any merchant. who ſhall; endeavour; to 
compel his creditors to take leſs than their juſt debt, or 
gain longer time than was given upon the original con- 
tract, or being indebted in 1001. or more, ſhall not pay 
or compound for the ſame within fix months after due, 
and the debtor. be arreſted: for the ſame, or within ſix 
months after an original ſued out and notice thereof, or 
being arreſted ſhall lie in priſon two months or more upon 
that or any other arreſt, or being arreſted for 100. or 
more of juſt debts ſhall eſcape out of priſon, or procure 
his enlargement by putting in hired bail. Aud by the 
ſaid act 21 Fac. 1. in the caſes of arreſt and lying in 
priſon, or getting forth by hired bail, he is to be deemed 
a bankrupt from the time of his firſt arreſt. + 
By 14 Car. 2. c. 24. The having money in the ns 
India company will not make a trader: and in the 5 G. 
2. c. 30. by which bankers, brokers, and factors, are 
made liable to the bankrupts, there is a proviſo that it 
ſhall not extend to any farmer, grazier or drover. 


Conſtructions on the aforeſaid Statutes. 


| 4 But when the act of | bankruptcy is compleat, by the 
bankrupt's having lain two months in priſon, his property 
veſts. in the aſſignees by relation from the arreſt, and i a 

* . perſon 
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| perſon having notice that a commiſſion would. be iſſued 


againſt the bankrupt, ſells his goods, and pays him the 
produce before the two months are expired, the aſſignees 
may either bring an action of trover againſt him, or an 3 Term Rep. 
action for money had and received to their uſe at their“ 
election. | | FF 32H 

A ſhoemaker may be a bankrupt, and ſo may any Cro. Car. 31. 
perſon who purchaſes a commodity for the purpoſe of 3 Lev. 309. 
manufacturing it, and thereby making it more valuable; 


but an innkeeper as ſuch cannot, for though he buy pro- 


viſion, yet he does not properly fell it, for the attendance 

of his ſervants, furniture of his houſe, &c, are to be 

confidered3 e 156 +6 v7 | | | 

So à victualler who ſells liquor in his houſe, and only 4 Burr. 2067 

ſells it out of his houſe in ſmall retail quantities, as 

every publican does, is not an object of the bankrupt 

laws. | | a 

In an action of trover by the aſſignees of a bankrupt, 3d. Wits. 146, 

it appeared, that the bankrupt was an inn-keeper,' and 

that he not only ſold liquors to his gueſts in his inn, but 

alſo divers quantities of wine, rum and brandy, by four, 

five, and fix gallons at a time, to ſeveral perſons living 

two or three miles diſtant from his inn, for them to retail 

and fell out again, and had done thus for ſome years. 

Lord Chief Baron Parker was of opinion that this was 

not a ſufficient trading to make him a bankrupt, and 

ordered the plaintiff) to be nonſuited; but upon motion 

to ſet aſide the nonſuit, the Court of Common Pleas was 

of opinion that the plaintiff ought not to have been non- 

ſuited, but that the matter ought to have been more full 

gone into at the trial; that it not appearing to the cou 

what proportion the bankrupt's trade in his inn bore to 

his trading abroad, and out of doors, they could not 

judge whether he was liable to be a bankrupt or not, 

and therefore the nonſuit was ſet aſide and a new trial 
anted without coſts. And it was faid by Lord Chief 

Juſtice Mimet that if the bankrupt's trade and profits 

in his inn, were much larger than his trade and profits 

abroad, out of his inn, as if it ſhould appear that he got 


bool. per annum in his inn, and not 600 ſhillings per 
annum by ſending out and ſelling liquors abroad, he was 


of opinion he could not be a bankrupt. | 
But where it appeared that the plaintiff had kept a 1. Term Rep. 
public houſe nine months, during which time he had 57%: 
ſold to three or four perſons about ſix gallons of ſpirits 
altogether, one of tlie W was, that having * 
oli 2 ; | hve 


five galloris of ſpirits of one Bennett, he had deſired him 
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tors of allum works, nor workers of coal mines. 8 
* | One 


to ſend two of the five, into the country, to a perſon | 

ul who had ordered them of him. It was alſo faid by his four d. 
10 own ſervant, that if any perſon had ſent for liquor he anothe 
1 might have had it. The judge left the queſtion to the 6. 2. 
jury, with this direction, that if they were of opinion, Int 

that the plaintiff had endeavonred to make a profit of his whom 
trading, and was ready to fell to any perſon who applied Was In 
to him, and not merely as a matter of favour, that then on ACC 
the quantum and extent of the trading was immaterial], conſtr L 
and they ſhould find for the defendant. The jury baving credito 
found for the defendant, a new. trial was moved for and their 
refuſed, and the court held that the extent of the dea]- fact ha 
ing, and the profit made of it, to be immaterial, and It 2 

that the rue was that where it is a man's common or being 

ordinary courſe of dealing, or where if any ſtranger who ſervice 
applies may be ſupplied with the commodity in which the Chance 
other profeſſes to deal, and it is not ſold as à favour to WE fuch ab 
any particular perſon, there the perſon ſo ſelling is ſubject . If A 

to the bankrupt laws. | Ne | houſe, 
24. Wils. 2 The buying and ſelling land, or an intereſt in land, dealer, 
Brown's Ch. Ca. ig not a buying and ſelling within the ſtatutes, which doubt, 
** muſt be confined to perſonal things. 0 dence t 
ift. Atkſ. 128, Drawing and re-drawing bills of exchange may in not to 
ſome particular caſes make a man an object of the bank- not be. 
rupt laws, but every drawing and re-drawing is not ſuf- pay off 
Hankey v. ficient, as where a man drew bills on his own account, anew. 
Jones, Cowp, at the expence of a quarter per cent. commiſſion beſides So w 
745 intereſt at 5 per cent. for their being diſcounted, and order, 
borrowed accommodation notes in lieu of his own to the ¶ afterwa 
ſame amount, he was held not to be an object of the day, an- 
bankrupt laws. | #1 41 51 the pays 
Cowp. 4. Any perfon trading to England, though never reſident MW it becor 
Pye 375. as a trader in England, if he commits an act of bankrupt» MW comp! 
TAtkt, 8 Cy here is an object of the bankrupt laws. 5 away b) 
aft. Term Rep, If a man exerciſes a manufacture from the produce of A m. 
35. his own land, as a neceſſary or uſual mode of enjoying tracted 
that produce, he ſhall not be conſidered as a trader, Vas con 
though he buy neceſſary ingredients to fit it for the To o 

market; but where the produce of the land is merely Party m 
the raw material of a manufacture, and the manufacture fore bei! 
not the neceſſary mode of enjoy ing the land, there he is PA V 
a trader; ſo à farmer, who makes cheeſe, on his own held thi 

land, and buys runnet and ſalt, is not a trader, nor a order to 

man who makes his own apples into cyder, nor proprie- oh at G 

ufficien! 
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Of Trover. | 17 | 


One who buys cattle at one fair, keeps them three or 
four days on his own ground, and then drives them to 
another fair to ſel], is a droyer within the meaning of 5 
G. 2. aforeſaid, | HS, 
In the caſe of Moodier, a mereer on Ludgate-hill, againſt Cited by Sir J. 
whom his going beyond ſea being given in evidence, it Strange in De- 
was inſiſted that ſhewing quo animo it was done, (viz. . 
on account of having killed his wife) it could not be 
conſtrued, an act of bankruptcy ; but it appearing his 
creditors were thereby in fact prevented from recovering 
their debts, Reeves Ch. Juſt. held it was; but if that 
fact had not come out, it would have been otherwiſe. 

If a trader goes abroad, to avoid a duty, or to avoid 1ſt. Com. Dig. 
being taken upon an excommunicata capiends, or the 595+ 
ſervice of proceſs to inforce a decree of the Court of 
Chancery, (unleſs it be a decree for payment of money) 
ſuch abſconding is not in itſelf an act of bankruptcy, | 

If A. commit a plain act of bankruptcy, as keeping Salk. r50. 


| houſe, &c. though he after go abroad and be a great 


dealer, yet that will not purge it. But if the act were 1 Burr. 48% 
doubtful, the going abroad and dealing will be an evi=®= + -- 
dence to explain the intent of the firſt act; for if it were 
not to defraud creditors, and keep out of the way, it will 
not be an act of bankruptcy. Alſo if after a plain act he 
pay off or compound with all his creditors, he is become 
Le many. fo. | | | | 
So where a man was denied in the morning by expreſs 24. Term Rep. 
order, to the holder of a bill which was due, though he 39. 7 
afterwards paid the bill, before five o'clock of the fame 
day, and though by the cuſtom of merchants in London, 
the payer of a bill has till five o'clock of the day on which 
it becomes due, to pay it in, ſuch denial was held to be 
a complete act of bankruptcy, and not to have been done 
away by the ſubſequent payment of the bill. | 
A man cannot be a bankrupt in reſpe& to debts con- Ca, K. B. 243. 
tracted during his infancy, though the act of bankruptcy 
yas committed after he came of age. 
To conſtitute an act of bankruptcy, the denial of the 
party muft be with an intent to delay creditors ; there- 
fore being denied when ſick in bed, or engaged in com- 22 
pany, will be no act of bankruptcy ; and Lee Ch. Juſt. Field and Bel- 
held the fame, where the denial was by agreement in 52 H. 15. 
order to take out a cammiſſion, But in Bramley v. Mun- 
dee at Guildhall 2d June 1756, Mr. Juſtice Fofter held it 
ſufficient proof of an act of bankruptcy : the fact proved 
Was, that the party (in conſequence of an 3 
| | 1 | made 


Nin 
+13 


Of Trover. 


4 made at a meeting of the creditors two hours before, at 
which he and the plaintiff both were) was denied to the 
plaintiff's cleik, who was ſent. to demand money. 

1 Bla. Rep-442; But in a recent caſe, Lord Mansfield ſaid he doubted 
' how far an a& of bankruptcy committed by conſent and 
agreement, is valid, with reſpect to a third perſon, not 
privy to the agreement ; certainly the bankrupt himſelf, 
and all thoſe who come in under the commiſſion, are con- 
cluded to ſay any thing againſt it, An act of bankruptcy 

in the eye of the law is conſidered as a crime, but where 
is the crime of denying oneſelf to another by previous 
conſent and agreement? | 
But where a perſon has been aſſiſting in procuring ſuch 
act of bankruptcy to be committed, it does. not after- 
wards lie in his mouth, nor ſhall he be permitted to ſay 


it was fraudulent or ineffectual. But ſuch act of bank- 


ruptey will be of no avail againſt perſons who were not 
lange u. privy to it.— Though a man with intent to delay his 
ightingale, creditors order himſelf to be denied, yet unleſs in fact be 


e Specs be denied to a creditor, it will be no act of bankruptcy; 
G. Hall. therefore it is neceſſary to prove that the perſon denied 
was a creditor. | "$37 
Hawkes v. So where a trader on the 26th May, gave orders to bis 
cry , ſervant to deny him to his creditors, but was not actually 
L. 72... denied to a creditor till the 28th, the court held the 


actual denial, and not the order to deny, conſtituted the 

1 act of bankruptcy, _ | 2019. 903 b: 
5 Vin. Abr. And a general denial will not be ſufficient, but it muſt 
pl. 14. be a denial to a creditor who has at that time a demand 
due, for if he is only a creditor by a note payable at a 
future day, a denial to him will not be an a& of bank- 
ruptey ; the ſtatute requires a keeping houſe to defeat, or 
delay creditors of their debts, which cannot, be where the 
creditor has no debt due, nor will a denial. to a perſon 

coming on behalf of a creditor be within the ſtatute. 

What acts ſhall be conſtrued to be acts of bankruptcy, 
having been defined by the legiſlature, no other acts, 
however ſymptomatic of. inſalvency, can be taken as ſuch, 
x 4. Raym. therefore it is not an act of bankruptcy for a trader to 
725. convey. his goods out of his houſe and conceal them, 
E to prevent their being taken in execution, nor to give 
money for notice when a writ. ſhould come into. the 
. ſherittes office againſt him, nor for a banker to refuſe 
7 Med. 139. payment of a bill, if he keeps his ſhop open, and does 
| not abſcond, nor do any. act within the letter of the 
4 Burr. 2478. ſtatutes, nor if a trader fraudulently procure his good, 
a eee Jo" 
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to be taken in execution, is it an act of bankruptcy; al- cowp. 429. 
though it is void as againſt credi tors. 

Although a trader whilſt ſolvent may prefer one creditor 1 Burr. 467. 
to another, and may pay him his debt, or may affign 2 Ber: 237. 
part of his effects with poſſeſſion delivered, yet it is a rang — ary nay 
fraud upon the bankrupt laws, and an act of bankruptcy Doug. 282. 
to aſſign all his effects by deed, but a fraudulent fale of 4 Burr. 2478. 
goods not by deed is not an act of bankruptcy in itſelf, | 
although ſuch ſale is void as againſt creditors ; ſo alſo, if 
there is only a colourable exception of part of his goods; 
and ſo where a trader on the 5th day of Dec. 1769, Aid, x Burr 
in conſideration of the ſum of 300. aſſign to the plaintiff 
two leaſehold meſſuages and all his ſtock in trade, by way 


of mortgage for the ſaid ſum of 3oo/. but did not include 


his houſehold goods, and the debts due to him, (which Lau v. skimiet 


were very trifling) in the aſſignment; the 300. was not N 
por at the day appointed, and therefore the mortgage 
came abſolute, On the gth Aug. 1771, the trader, 


in conſideration of the ſaid 3oo/. and 40/. more, convey- 


ed all his houſehold goods to the plaintiff by way of mort- 
gage for the ſaid 340/. but the debts due to him, which 
were of no value when the commiſſion afterwards iſſued, 
were not included in this bill of ſale. On the 17th of Sept. 
1771, a commiſſion of bankrupt iſſued againft him, and his 
goods and ſtock in trade were ſeized under the commiſſion, 
and the plaintiff permitted them to be ſeized, and ſold, 
and the produce of the ſale was by agreement to remain 
in the defendant, the auctioneer's hands, till the property 
ſhould be determined at law, and upon an action brought 
againſt him for that purpoſe, a caſe was reſerved for the 
opinion of the court; the court ſaid this deed created an 
act of inſolvency in the trader, it is an aſſignment of all 
his ſtock in trade, without which he cannot carry on 
any buſineſs; it is an aſſignment of all his ſubſtance, 
with a reſervation of what alone was inſufficient to diſ- 
charge his incumbrances, and therefore made him inſol- 
vent, and if the deed be in itſelf an act of bankruptcy, 


the mortgage of the houſes in the ſame deed is equally 


void and fraudulent. | 


So where a trader finding his circumſtances 6n the de- Bla, Rep. 362. | 
cline, but willing to give a preference to ſome favourite 


creditors, made an inventory of all his goods and ſtock 
in trade, (ſome few particulars excepted, to the amount 
of about-100/.) and at midnight made a bill of ſale of 
them, in truſt to pay thoſe creditors their full debts, 
leaving debts to the amount of 98ʃ. unprovided for. 
| D 4 | Next 


ea 


F — 
— 88 : : 5 n 
& — SY 2 - Aa Bo r P - —— 7 

= : = A r T ng nn TP: LE 
S ike I Ir bs CA ets r * * - PRI SS , $I 8 W 2 1 Ro 
> — a 4 "343 * x n . 


2 
A 
4 
* 
* 
A * 
q 
: 
> 


| Next morning he abſconded, and a commiſſion of banks 
rupt was afterwards taken out; Lord Mansfield” at iſ 
prius ruled this to be an act of bankruptcy. 


- Burr. . of Although where only part of a trader's effess are 
13 Barr. 4 aſſigned by deed, poſſeſſion ought to be delivered, yet the 
non delivery of poſſeſſion | being only evidence- of fraud, 
| may be explained by circumſtances. 
| zu. 87 But an affignment by deed of part only of a Se $ 
e ad effects to a fairicreditor, is an act of munen if done 
in contemplation of bankruptcy. 
Bullens Law of lu an action of trover againſt a ſheriff who had levied 
Nifi Frius. an execution on the bankrupt's goods, to prove an act 
of bankruptcy prior to the execution, the plaintiffs relied 
on an aſſignment made by the bankrupt of all his effects 
F to two of his creditors, in truſt for themſelves, and the 
Br reſt, in conſequence of a propoſition made by the bank- 
Quzre, -Tupt at a meeting of his creditors, and accepted by all 
that were preſent. Per Lord Mansfield, this deed is a 
fraud on the bankrupt laws, and is an act of bankruptcy, 
unleſs every creditor concurred. And as every creditor 
did not concur in it, (for the plaintiff in the execution 
was adverſe) the preſent plaintiff had a verdict. 
Ewens and A man cannot be an evidence to prove an act of bank- 
Gold, H. 3. ruptey committed by himſelf; but his confeſſion to a 
| On e third perſon that he had gone out of the way to avoid 


Lowfield and being arreſted, is evidence. So a verdi& upon an iſſue 
Bencroft, per directed out of Chancery, to which only one of the de- 
nom Fa J. fendants was party, may be read againſt all the defend- 
„Hall 1732. 
| ants, to prove the time of the act of bankruptcy. 

Proof of the commiſſion ought to be by ſhewing it 
under ſeal, and the petition to the Chancellor on which 
it was granted, and the debt of the petitioning creditors, 
which (by 5 G. 2.) if one, muſt amount to 100/. if 
if two, to:150/. if three or more, to 2001, It muſt alſo 
be a legal debt; therefore the aſſignee of a bond cannot 
be a petitioning creditor ( Medlicott's caſe in Chancery, 
E. 4 G. 2. Od. St. 161.) and it muſt be due at the time 
of the act of bankruptcy committed, {Toms and others v. 
Aßtton, H. 13 G. 1 Oct. Str. 147. ) but though of above 
fax years ſtanding, it will be good. 

But an indorſee of a note giyen before an act of bank- 
ruptey committed, but indorſed after, may be a petition- 
ing creditor. In a caſe where the ſtatute of limitation 


J B. 1. 13. 


2d. Bla, Rep. 


*. bad incurred againſt the petitioning creditor's debt, it 
was held, that a third perſon ſhall not take advantage of 
it againſt the aſſignees, but if the bankrupt chuſes he 
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Of Trover. | 4 


may take advantage of it, and apply to ſupegſede the 
commiſſion on that ground. | 

A debt from a partnerſhip will ſupport a ſeparate com- . ate. 134, 
miſſion. . ; 

A debt contracted before the party entered into trade, p,y,. 282. 
may be the ground of a petition for a commiſſion of ban- 5 
rupt; but a creditor for a debt contracted after ling 14. Raum. 28 
off trade, cannot. | ME e 

Formerly creditors by bills, bonds, notes, or other 
perſonal ſecurity, payable at a future day, could not ſue 
out a commiſſion of bankruptcy before the time of pay- 
ment, but by ſtat. 5, G. 2. c. 30, ſec. 22, perſons hold- 
ing ſuch bills or other indentures for goods fold on credit, , Stra. 
are enabled to petition for, or join in petitioning for a 
commiſſion of bankrupt, and it hath been held, that the 
act extends to bonds given for the payment of money, 3 Wils, r7. 
mts 1 the preamble ſpeaks only of bonds given far | 

oods. | | 
: If a creditor has taken a debtor in execution, the debt; wits. 251. 
is held to be ſatisfied, and cannot be the foundation of a 1 Stra. 653, 
commiſſion of bankrupt. NO | 

The affignment is to be proved by producing the deed, 
and proving the execution of it by the commiſſioners, / | 

Note. Till affignment the property is not out of the C v crig, 
bankrupt; but the aſſignment veſts the property in the Salk. 108. 
aſſignees from the time of bankruptcy ; and therefore if a 
perſon ſue out execution againſt a bankrupt, and the 
ſheriff ſeize his goods and ſell them, and give the money Ruſh ard Baker, 
to the perſon ſuing out the execution, the aſſignees may N. G.2 K. B. 
bring trover againſt the ſheriff (or the perſon ſuing out bid. 
the execution, if he can be proved a party to the con- 
verſion, by giving bond to ſecure the ſheriff, and ſo 
making it his own act;) and there is no occaſion for an 
actual demand, becauſe the property being veſted in the 
aſſignees from the time of the bankruptcy, the execution 
was tortious. | | 

A. became a bankrupt after his goods extended on a Cr. Car. 148. 
ſtatute, and before the liberate; and in trover by the 2 2 
aſſignees againſt the defendant, who had got poſſeſſion by 


1211. 


virtue of the liberate, the court held the property was di- 


veſted out of the bankrupt by the extent, and conſequently 
that the goods were not aſſignable. And note: the act str. 982. 
of bankruptcy is the ſame thing in the caſe of common | 
creditors, as the aſſignment is in the caſe of the king. 
The king is bound by an actual aſſignment, becauſe the 
property is then abſalutely transferred to a third "Oe 3 

| ut 
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Of Trover, \ - 
but relations, which are but fictions of law, cannot bind 


the crown. Warr | 
And note, that the 19 G. 2. reciting that perſon; 


frequently commit ſecret acts of bankruptcy unknown to 


their creditors, and after appear publicly and carry on 


their trade, and that permitting ſuch ſecret acts of bank. 


ruptcy to avoid payments bona fide made, is a diſcourage, 
ment to trade, enacts that no perſon who is bona. fide 2 
creditor of any bankrupt for goods ſold, or for any bill 


of exchange drawn, negotiated or accepted by him, ſhall 


4 Burr. 2244+ 
Cowp. 123. 


Burr. 2235, 
Wp. 117. 


s Term Rep. 
113. . 


Term Rep. 
8 


Cowp. 2336 


— 


be liable to refund to the aſſignees any money, which 
before the ſuing forth the commiſſion: was bona ſide, in the 
uſual or ordinary courſe of trade and dealing, received 
by ſuch perſon of ſuch bankrupt before ſuch time as he 
ſhall have notice that he is become a bankrupt, or that 
he is in inſolvent circumſtances. on 
But ſuch payments, if made in contemplation of 
bankruptcy, are not within the protection of the ſtatute, 
Jo if goods are ſent in contemplation of an act of bank- 
ruptcy, and to give a preference to a particular creditor, 
if the act of bankruptcy is committed before the creditor 
receives the goods, and aſſents to receive them, the 
aſſignees may recover their value by an action of trover, 
f 2 banker has notice of an act of bankruptcy com- 


mitted by a perſon who has placed money in his hands, 


he is not juſtified in paying his drafts, and an action lies 
againſt him by the aſſignees; but after a recovery again 
the banker the aſſignees cannot maintain an action for 
2 money againſt the perſon to whom it was 
21d, PEGET 
As to the proof of property; by 21 Fac. 1. c. 19, if 
any perſon becoming a bankrupt have in his poſſeſſion, 
by the conſent of the owner, goods of another man, and 
ſhall be reputed owner of ſuch goods, and ſhall take upon 
him the ſale, alteration or diſpoſal of them, the com- 
miſſioners of bankrupts ſhall haye power to fell ſuch 
goods for the benefit of creditors. ng 
This does not extend to goods which a factor has in 
his poſſeſſion and offers to ſell for another man; there- 
fore in trover for a parcel of diamonds againſt the aflignee 
of Levi a bankrupt, to whom before his bankruptcy the 
plaintiff had delſvered the diamonds to ſell; upon a calc 
made, the Court of K. B, were of opinion that the 
general words of the clauſe ought to be explained by the 
preamble, and that theſe jewels being originally the 
- Plaintiff's, and the bankrupt having no more than . bare 
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authority to ſell them for the plaintiff's uſe, were not 

liable to the bankruptcy, _ | 8 

And if the factor has ſold the goods and taken notes 2 ves. 536, 
for them, his employer has a ſpecific lieu upon, and is | 
intitled to the notes. 


The ſtatute does not extend to the caſe of an admini- 3d Burr, 1369. 


ſtrator or executor becoming bankrupt, but only to * Atkf. 158. 
goods which the bankrupt * his _ right, b e 
The ſtatute does not attach, where the bankrupt has 1 Vez. 243: 
the bare poſſeſſion of the goods, without any power to Dtl. s. 
diſpoſe thereof. | | * 
But if a jeweller have in his poſſeſſion jewels belong- Salk. Mss. 

ing to 4. and becoming a bankrupt offer the jewels to * © 

ſale to J. S. the aſſignee may diſpoſe of them, and 4. 

cannot have trover againſt the vendee, 1 
Upon this clauſe too in the ſtatute it has been deter- Royal «nd 

wined, that if a trader mortgage his ſtock in trade, and air 56 

continue in poſſeſſion and become a bankrupt, his aflig- 1 Vez. 448. 

nees may diſpoſe of it; but if he mortgage or ſell a choſe 5 

in action (ex. gr. a ſhip at ſea) and deliver over the mu- 

niments, it will not be within the ſtatute. 


But if the mortgage was to ſuffer the ſhip to come 2 Term Rep. 


back, and go upon another voyage, the caſe would be 2e, oy 
very different. Ya 2 Term Rep. 
Where goods are mortgaged that are capable of an 464. 
actual delivery, ſuch delivery ought to be made, but if 
they cannot be delivered at the time of the contract, it * Ack. 176. 
will be ſufficient if the mortgagee has the documents and 
muniments delivered to him, in order to reduce them into 
polleflion, | | | 
An aſſignment of goods at ſea as a collateral ſecurity 2 Term Rep, 
for a debt, and a ſubſequent indorſement of a bill of lad- 435 
ing, are good as againſt the aſſignees of the aſſignor of 
the goods, although he committed an act of bankruptcy 
between the aſſignment of the goods, and the indorſe- 
ment of the bill of lading. 


Aſſignees of a bankrupt may maintain an action of 1 Term Rep, 


trover againſt a perſon, who after the iſſuing of the com- *57* 
miſſion, with the knowledge of its having iflued, ſells 
part of the bankrupt's effects, and applies the produce for 


the ſupport of the bankrupt and his family, previous to 


his laſt examination. k | | 
Aſſignees. under a joint commiſſion of bankrupt, can- Cowp. 445- 
not maintain an action of trover againſt the vendee of 
goods, diſpoſed of bona fide by one. partner, 3 
| deore 
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T Term Rep. 
475» 


» Burr, 36, 


Of Trover! 
before his own bankruptcy, but after a ſectet act of 


bankruptcy by the other partner. 


Trover may be maintained, (but treſpaſs cannot) by 
the aſſignees of a bankrupt againſt the ſheriff, who takes 
the goods of a bankrupt in execution, after an act of 
bankruptcy, and before the iſſuing of the commiſſion, 


and ſells them after the iſſuing of the commiſſion, and 


7 Atkſ. 93. 


after aſſignment and notice not to ſell,  _ 

And by the 1 Fac. 1. c. 1 5. /. 5. If any perſon who 
ſhall afterwards become a bankrupt, ſhall convey his 
lands or chattels, or transfer his debts, except upon the 
marriage of any of his children, or ſome valuable con- 
fideration, the commiſſioners may diſpoſe thereof the 


| fame as if the bankrupt had been actually ſeiſed or 


"W041 


| Salk. 441. 


% Raym. 792. 


2 Sid. 264. 


poſſeſſed, þ ig FI QILA® 
The bankrupt cannot be evidence to ſwear property 


in himſelf, or a debt due to himſelf, without a releaſe of 
his ſhare in the ſurplus and the dividends, for elſe he is 


* 


debt due to another, . 
In trover by a ſtranger for goods taken at ſea, in 
order to eftabljſh a property in himſelf, the plaintiff muſt 
prove two things, 1, that the Sovereign of the plaintiff was, 
ar the time of the taking, in amity with the king of Eng- 
land. 2. that the defeidane was, at the time of taking, in 
. with the Sovereign of him whoſe goods were taken; 
he that took them were at enmity with him whoſe 
oods were taken, the taking was lawful, and of confe- 
quence the property altered. The caſe in fourth inſtitute 
was, England was in amity with Sparn and Holland, who 
were at enmity ; the Hollander too goods at ſea from the 


piainly interefted, but he may prove property in, or a 


„ 


| Spaniards and brought them into England, the Spaniard; 


brought trover for them, as being in ſolo amici; and it 
was holden that they could not recover. ba 

Poſſeſſion ought to be proved in the defendant himſelf, 
for deliyery to à ſervant is not-ſufficient, if the goods do 
not come to his hands; unleſs the ſervant be employed 
by his maſter to receive goods for him, and they be deli- 
vered in the way of his trade; as if a pawn be delivered 
to a pawnbroker's ſervant. | 155 


To determine what eyidence will be ſufficient to prove 
a converſion in the defendant, it muſt be known how the 
goods came to his hands; for if they came to his hands 

by delivery, finding, or bailment, an actual demand and 
refuſal” ought to be proved; but it is not neceſſary to 
And n we DILS +3 nt prove 
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action on the caſe on the cuſtom. 


is no evidence of a converſion, unleſs the plaintiff tender 


draw an aſſignment, and he does draw one accardingly, 


Of Trovere 45 


prove an actual demand, if an actual taking be proved, 
for the taking being unlawful is itſelf a converſion ; ſo 
likewiſe if an actual converſion be proved, it is not neceſ- 
ſary to prove a demand. | e ; 
A demand and refuſal is only evidence of a converſion; 10 Co. 56. 
and therefore if the jury find a ſpecial verdict that there 
was a demand and refuſal, the court cannot adjudge it a 
convetſion. e. | „ eee 
A demand and refuſal is no evidence, where it is appa- N. 165. 
rent the defendant has made no converſion; as ſuppoſe | 
the defendant to have cut down the plaintiff's trees, and 
to have left them lying in the plaintiff's ground; for 
it is plain he has not converted them, if they continue 
there as before. | M4 1 TAO 
In trover againſt a carrier, denial is no evidence of a Salk. 655, 
converſion, if the thing appear to be really loſt through a 
negligence; but if that do not appear, or if the carrier 5 Burr, 286. 
had it in his cuſtody when he denied to deliver it, it is 5 
good evidence of 'a converſion, But he may give in evi- 2 Raym. 752. 
dence the detaining of the goods for cartiage; fo he may x Daav. 22. 
give in evidence that the goods were ſtolen ; for then he 
is guilty of no converſion, though he will be liable in an 


So in trover for a horſe in an innkeeper's hands, denial 2 Show, 161. 


what the horſe has eaten out, and the jury is to judge if 
ſuſicient were tendered. But if 4. put a horſe to — — Cr, Car, 271. 
with B. and agree to pay him 12d. per week as long as he 
remains at paſture, and afterwards ſell him to C. who. 
brings trover againſt B. he cannot give in evidence the 
detaining him till he be paid, but is put to his action 
againſt 4. for this differs from the caſe of an innkeeper or 
taylor, who may retain. _ K | Oe 

A lord of a manor ſeized a beaſt as an eſtray, and kept 2 Ro. Abr. gz. 
it for ſome time after having proclaimed it. Tbe owner | 
afterwards, and within the year and the day, claimed it, 
and brought trover without firſt tendering a ſatisfaction 
for the keeping of it: and for the want of that it was 
holden that the action would not lie. KA F it 
If a horſe be diſtrained in order to compel an ap- Lenton and 
pearance in a hundred-court, after appearance the plain- Cook, 9 G. 2. 
of cannot juſtify detaining the horſe till paid for his 
Keeping. ; 4 NF : 
So if A. purchaſe the intereſt of a leaſe for years, and x Raym. 738. 
he writings are left in the hands of B. an attorney to 


which 
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which is executed, he cannot afterwards refuſe to deliver Ane 
it to A. till he have paid for it. | of the 
So where the defendant paid the duty. at the ouſtom- and ref 
houſe for the plaintiff's goods; for he may have an action the ſta 
for the money ſo laid out. demand 
If trover be brought againſt a conſtable for n taken ¶ only er 
by him, purſuant to a warrant from a juſtice or other is not b 
Per Holt C. J. perſon, if he have a juriſdiction, though not in that Tro 
S lk. uss: particular inſtance, (as if commiſſioners of the window I by bis 8 
tax fine a collector for a neglect not within their power) ¶ treſpaſs 

the conſtable will not be liable, for he is not guilty of a {MW latitude 

converſion to his on uſe; and though the plaintiff is BW to caſes 

: intitled to the ſurplus of the diſtreſs, yet he cannot re. and ſo 

Raym. 740. _ it in trover. So Lord Chief Juſtice Holt held, that BW perbaps 
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Quere. if a ſheriff upon an extent for the king againſt A. ſeizt I tions, f. 
the goods of B. B. cannot have trover, becauſe, : by: the refuſal: 
ſeizure, the property veſted in the king. a ſervan 


1 Dany, 233 If a man take my horſe and ride him, ber delive: I for it w 
im to me, yet I may have this action againſt him, for is the « 
dhe riding was a converſion, and the n will only WW Hart. 
go in mitigation of damages. cafe to ſ 
Drawing out part of a veſſel, and filling ie up. with another 
water, is a converſion of all the liquor. W 95 rupt left 
2 Bulf. 322i [f a man find my goods, and upon a demand anſwer to ſell, 
per Coke Ch. J. that he knows not whether I am the true owner, ani hop to 
therefore refuſe; this is no evidence of a converſion, if ed it, an 
de kecp them for the true o-Cwner.. _ pai 
Cr. E. 78. Though it be neceſſary to alledge a day and place of 


Itr. 576. 


ugnee, 

Cr. Ca. 262 converſion, (or à requeſt and refuſal, Which is rantas — up 
| mount) yet as it a tranſitory action, the converſion maj being a 

be laid here and proved in Ireland. | trial the 

Cr. J. 661. If trover be brought againſt baron and feme, the decla:Nyawned 
i ration muſt ſuppoſe that they converted the goods to theWthe mon- 
uſe of the huſband; and it muſt not be laid that ſhe con · If the 

verted them to ber own uſe; ; and many judgments ha effon, i 

been arreſted on that account; yet as the converſion is ¶ efendan 

Felv. 166, tort, it ſhould ſeem as if ſhe might be charged with i ate, 
the ſame as with a treſpaſs: as ſuppoſe ſhe were to takieranted 4 

Smalleyand my ſheep and eat them: and in treſpaſs againſt baron anime agais 
or Ne Ir feme' it may be laid in the declaration, that they con-narried!t 
Str. 2094 verted the goods to their own uſe; for though it hai So it 1 
deen to the uſe of the huſband only, yet after his dea rhat the 

the wife would be charged with the eee ; howe reifer again 

Andr. 245 there is a difference between the two caſes, for in trovei eſts the 


the converſion is the giſt of oy _— put” 1 not in lieu th 
* 8 GUS afk 4 wot lay t 
f 


_* >  _ LL. 


eliver An executor left furniture in the houſe by the'confent par, 99. 
| of the heir, who uſed them; afterward upon a demand Wortiey 
ſtom-¶ and- refuſal the executor brought trover ; the heir pleaded e 2 
a f ee | ndwich. 
tion the ſtatute of limitations, and per cur. the uſer before 
demand was no converſion, and the refufal (which is the 
taken only evidence of it) being within fix years, the action 
other is not barret. ee g e 058 


1 that Trover will not lie againft a ſervant for taking goods Nes and 
indow by bis maſter's commands, and for his maſter's uſe; but Solebay, 2. 
ower) I treſpaſs will.— This rule muſt not be taken in the full Mod. 242+ 
y of 2 latitude of the words, for it is certain it will not extend 

1tiff is to caſes where the command is to do an apparent wrong; 

ot re · ¶ and ſo it is ſaid by J. Scroggs in Mires and Solebay; and 

d, that perbap+ it will not to any caſe where the taking is tor- 

. ſeize I tious, for then there is no occaſion for a demand and 

by the refuſal): but where the poſſeſſion was lawful, a refuſal by 

a ſervant will not be evidence of a converſion in him, 

deliver I for it will be evidence of a converſion in his maſter; as 

im; for is the caſe of the pawnbroker in Sal-. 441. Jonef and 

il} only Hart. \Perker and Godwin, IH. 2. G. 2. is a ſtrong Str, 181. $13, 
| caſe to ſhew how far one man acting by the command of 
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p with another {hull be anſwerable in trover: that was, # bank- 

7 rupt left plate with his wife, who delivered it to # ſervant N 
anſwet to ſell, the ſervant delivered it at the door of Mears J 

er, ani hop to the defendant, who went into the ſhop and pawn- ' 

rfion, i ed it, and immediately delivered the money to the ſervant, f 5 


who paid it to the wife. Upon trover brought by the 
allignee, againſt the defendant, he obtained à verdict; 
but, upon motion, the court granted a new trial, as 
being a converſion in the defendant; and upon a ſecond 
trial the plaintiff had a verdict. Note, the defendant 
0 decla· Nawned it in his own name, and gave his own note for 
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is to the the money. TN 3 sud ens 

ſhe con- . If the plaintiff prove the goods to have been in bis pof- p11... 
nts hart feſion, it is primm facts evidence” of property, but the Caſe, Salk, 290 
rſion is i efendant may prove them the goods of J. S. who died 5 

J with i ate, and that letters of adminiſtration have been 


e to tak rvanted to him; but ſuch evidence will not be conclu- 


zaron ani e againſt the plaintiff, for he may ſhew that he was 
hey con- arried to J. S. and ſo entitled. | | | 
h it ha So it would be ſufficient if the defendant could prove str. 1078. 
"his deati that the plaintiff had before recovered in an action of tro- | 
Bhoweveier againſt F. S. for the ſame goods, for ſuch recovery 
in troveſReſts the property in J. S. and the plaintiff” has damages 
it not n lieu thereof, and therefore in a ſecond action he can- 
a t ot {ay the goods are his. „ile 
Ai Where 
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4 1 Of tines, 


Carth. 1044 - + Where trover is brought by a rightful executor or ad. 
AS miniſtrator againſt an executor de fon tort, he cannot 
plead payment of debts, Wc. to the value, Cc. or that 
he hath given the goods, Cc. in ſatisfaction of debts; 
but, upon the general ifſue, ſuch payments ſhall be re- 
| _ couped in damages; and if they amount to the full value, 
0 5 B. 472. the plaintiff ſhall be nonſuited: but he ſhall not give in 
Ca. K. B. 441. evidence a retainer for a debt of his own; and if the 
- action be treſpaſs inſtead of trover, payment of debts to 

the value will only go in mitigation of damages, 

If an adminiſtrator bring trover on his own poſſeſſion, 
the defendant may upon the general iſſue give in evidence 
a will and executor ; but if the action be brought on the 
poſſeſſion of the inre/tate, the defendant muſt plead it in 
abatement, and cannot give it in evidence on not guilty, 

Mr. Danvers ſays there is no plea in trover, but a te. 
leaſe and not guiſty; for every plea in juſtification, i 
tantamount, and Lord Ch. -Juſt, Holt in the caſe ol 
Hartford and Janes, Salk. 654, ſays, he never knew but 
one plea that was good, and refers to a caſe in Telverin 
198, where in trover for two butts of wine, the defend- 
ant pleaded that he took them for priſage. for the king, 
and there is another ſpecial plea in 2 Bulſtr. 289, that 
was kolden good, viz. that the defendant kept a common 
inn, and that a ſtranger brought the plaintiff's hork 
there; and that not being paid for his meat, he detained 
the horſe there; but for the reaſon given by Lord Ch 
Juſt. Holt in the caſe of Hartford and Jones, ſetting afide 
a ſpecial plea (that the goods were caſt away, and that 
he. ſaved them, and detained them till he was paid 
for his pains) viz. that if a detainer be lawful, it doe 
not confeſs, a converſion (which is certainly law) that 
plea ought not to have been allowed. And in Ming fill 

v. Stratford, H. 25 G. 2. K. B. it was holden by tht 
whole court, that there could be no ſpecial plea in tro 
ver, but a releaſe. But as the defendant cannot plead 
the ſpecial matter, he may give it in evidence on tit 

Dane and Wal- general iſſue; and therefore in trover for a gun, the de 
ter in Kent, fendant may give in evidence, that he was game- keep 


| 2 Dany. 25 · 


V. Ro. Rep. 44. 
a juſtification 
by force of a 
cuſtom holden 


good, 


NW of the- manor of B. and took the gun by the 22 & 2 
Car. 2. though the act do not authorize the pleading th 

general iſſue ; and therefore it would be otherwiſe it 

velv. 67, - treſpaſs for taking it.—Yet where in trover for good 


the defendant pleaded that the plaintiff had brought thi 
like action againſt J. S. for the ſame goods, and hi 
recovered, and had execution ; upon demurrer, the pl 
4 5 W 
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O Trouer. | 49 


or ad: was holden to be good; and it was ſaid, that where the 
annot WF demand and recovery is of a thing certain, as where two 
r that are bound in 1001. bond, jointly and ſeverally, there 
debts, I recovery and execution againſt one, is not a bar againſt 
be re-: ¶ the other: for execution is no ſatisfaction for the 100ʃ. 


value, 
ive in 


if the 


demanded: but where the demand and recovery is of a 
thing incertain, as where treſpaſs is done by two, which 
reſts only in damages, if the plaintiff recover againſt one, 
bts to that judgment is a ſufficient bar againſt the other; for 
tranſit in rem judicatam ; the property of the goods is 
efon, changed, ſo as he may not ſeize them again, 
idence In an action of trover only two things are neceſſary to 1 Burr. 31. 
on the be proved, to entitle the plaintiff to recover in it, viz. 
d it in poſſeſſion in the plaintiff, and a wrongful converſion by 
guilty. the defendant. | | 
it a te- Nate; in general caſes it is not allowed to bring the Salk. 597. 
tion, ii thing into court for which the action is brought; yet 1 Sr. 143. 
caſe oi have known it under particular circumſtances, where 
ew but the court would diſcountenance the action: and it appears 
elverinW from Mr. Barnes's Notes, that in the Common Pleas it 
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defend-W has been often done. | 

xe king Where trover is brought for a ſpecific chattel, of an 3 Bur. 1364. 

39, thay aſcertained quantity, and quality, and unattended with 

:ommo any 'circumſtances that can enhance the damages above 

's hotſe the real value, but that its real and aſcertained value 

detained muſt be the ſole meaſure of the damages, there 

ord Ch the ſpecific thing demanded may be brought into court; wh 

ing ai but where there is au uncertainty, either as to the quan- e "_—_ Y 
and that tity, or quality, of the thing demanded, or that there is 1 


vas pail 


3 K 

— * 6 ages 

2 5 
e 


any tort accompanying it, that may enhance the dama- 


it does pes above the real value of the thing, there it ſhall not I 
aw) tha be brought into court; and though the court ſhall order 'Y 
ing ful the goods to be delivered to the plaintiff, he may ſtill 1 
1 by tbe proceed for damages at the peril of coſts, Y 
2 in tro 2 Thi. | | | * '2 
not plead ah. 7 ; 9 
de on tit * 
„ the de 5 7 
ne- keep C HAP T ER III. 
22 & 2 Kr af 1613: 4 4 880 
ding u, Of Detinue. 
terwiſe i 5 
for good! 3 „ W . . 
ought th ETINUE lies for the recovery of goods in ſpecie, 

and hi and alſo for damages for the detainer, and it lies 


5 


, the pl againſt a perſon who has * either by delivery or find- 
val | | 


ing: 


2 R. A. 703. 
2 Danv. 520. 


Str. 142. 


/ 


Br, Detinue 44. 
' hounds, apes, or popinjays, or ſuch like things. which 
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ing: but as in this action the defendant may wage his 
law, trover is the action in more common uſe. 
have already taken notice, that the declaration in 
this action muſt contain more certainty than is neceſſary 
in trover; in moſt other reſpects it agrees with that 
ation, It may be brought by one having a fpecial pro- 
. 3 ſo, by one having a property without poſſeſſion, 
t will lie for a piece of gold, value twenty-one ſhillings; 
for that is a demand of a thing certain: but it will not 
lie for money out of a bag, though in that caſe trover 
will, becauſe in that action damages only are to be te- 
covered. 1 4 25 | Ks. 
And it has been ſaid, that it would not lie for hawks, 


are feræ nature, though made tame ; yet treſpaſs will lie 
in ſuch a caſe, becauſe in that the plaintiff recovers only 


damages for the taking, and not the things themſelves. 


If a man detain the goods of a feme covert, which 
came to his hands before the marriage, the huſband can 
only bring detinue ; becauſe the law transfers the pro- 

rty to him, and the detainer is the cauſe of action. 


2 Lev. 101, But in ſuch caſe the wife might join in an action of tro- 


1 R. A. 606. f 


þ | R. A. 607. 


Cr. El, 867. f 


ver, becauſe the inception of the cauſe of action was in 
her by the trover. . | ; . 5 

If A. deliver goods to Z. to deliver to C. C. may bring 
detinue againſt B. for the property is veſted in him by 


- the delivery to his uſe, So if a man deliver goods to }, 
and after grant them to C. the grantee may have detinue, 


but not the grantor, 

If the bailee of a thing burn it, his executor ſhall 
not be charged in detinue, becauſe he ſhall not be charg- 
ed without a poſſeſſion in himſelf ; for the action dies 
with the perſon. | | | 
Where a man, comes to a ſhop to buy goods, and they 
agree upon a price, and a day of payment, and the buy 
er takes them away, detinue will not lie; becauſe the 


property was changed by a lawful bargain ; but if the 


Ca, K. B. 345, agree for preſent money, and the buyer take the goods 


$alk, 113. 


. » 
Ibid 
4 
5 . 
* 


away without payment, detinue lies, becauſe the property 
is not altered. So if a man ſell goods on payment df 
money on a day to come, and the money be paid, and 
the goods not delivered, detinue lies, becauſe the property 


is in the buyer; but earneſt does not alter the property, 


but only binds the bargain z and therefore if no other 
time for payment be appointed, the money muſt be pai 
on fetching away the goods ; the earneſt gives the pay 
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a right to demand, but a bare demand without payment 
is void. After earneſt the vendor cannot ſel] the goods 
to another, without a default in the vendee; and there- 
fore if the vendee do not come and pay, and take the 
goods, the vendor ought to requeſt him ; and then, if 
he do not in convenient time, the agreement is diſſolved, 
and the vendor at liberty to fell to another perſon. 
By the act of navigation, certain goods are prohibited gk. 223. 
under pain of forfeiting them, one part to the king, ano- 
ther to him that will inform, ſeize or ſue for the ſame; . 
any perſon may bring detinue for ſuch goods; for the 
bringing of the action veſts a property in him. | | 
If I deliver goods to B. who loſes them, and D. find 2 Danv. 517. 
them, and deliver them to J. S. who has a right thereto, 
] cannot bring detinue againſt D. becauſe he is not privy 
to my delivery, | 
The plaintiff muſt prove an actual poſſeſſion in the de- 2 R. A. 20. 
fendant, and the detainer of the goods, preciſely as men- 
tioned in the declaration ; and therefore if detinue be 
brought for a bond, and it is proved to be for a greater or 
leſs ſum, it is not ſufficient. | 1 25 
The giſt of the action is the detainer: therefore if Ro. Rep. 128. 
goods be delivered to baron and feme, the detinue ſhall 2 
be only againſt the baron; but if goods come to a fene 
covert before marriage, the action muſt be brought againſt e 
the huſband and wite. = 
If the defendant plead non artinet, he may give in evi- Co. L. 283. 
dence a gift by the plaintiff, for that proves he does not 
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detain the plaintiff's goods z but he 1 in evi- 
dence that the goods were delivered as a pledge, Sc. as 
he might in trover, CN TESTES 
The judgment in this action is to recover the thing 
itſelf, or the value thereof, therefore the jury muſt find | 
the value; and if they find damages and cofts, and no 10 Co. 119. 
value, it ſhall not be ſupplied by a writ of enquiry. 
The jury ought to find the value of every particular . 
thing demanded, but a flock of ſheep is intire, Ge 


CHAP- 


* 


— — — e fo ” £ hen — 5 
— - a * * — 227 — — — : - Q 
2 * wy — - 2 > — =, — i — — * 
. ng — Wn. 5 ä — — I. — 8 ——— —— — — - 2 = D 
= 8 YO nog = — Ig Yen To IE. A . nes . . : CTY = 1 . = ”- 
— — — - 5 N —— * 5 — ray er Ree Ons — 25 
— then et — 2 —_ I ing I ˙ . Be en ln wn | 2 - = _— 
— = = ——— = K : . ——_— — ei — I 
— —— - — _ = L — * 9 . — - 2 — — 
= — - — — — — — - * — - . — — — — 2 — - - — = 
<P = RI r 13 — 2 3 
n DIP - . 


5 
EY EDIT 


* 2 8 - 
* - a4 - 
_ => 5 — 4 = L's; > 
p49 - 2 A 
832 bo 


r 


2 


| Of Replevin. 
CHAPTER iv. 
Of Replevin. 


HE action of replevin is of two forts; 1. In the 

detinet. 2, In the detinuit; and may be brought 

in any caſe where a man has had his goods taken from 

him by another, ; 

W here the party has had his goods re-delivered to him 

by the ſheriff, upon a writ of replevin, or upon a plaint 

| levied before him (which by the ſtatute of Marl bridge 

the ſheriff may take out of the county court, and 

make replevin preſently), the action is in the detinuit; 

5 but where the ſheriff has not made ſuch replevin, but the 

f defendant ſtill has the goods, the action is in the detznet: 

However, of late years, no action has been brought in 

the detinet, though there is much curious learning in the 
old books concerning it. | 3 

The advantage the plaintiff has in bringing an action 

- of replevin in the detinet, in preference to an action of 

treſpaſs de honis aſportatis, is, that he can oblige the de- 

fendant to re-deliver the goods immediately, in caſe upon 

making his avowry, they appear to be repleviſable; but 

as in ſuch caſes he may more ſpeedily have them deliver- 

ed to him by application to the ſheriff in the common 

way, it is of no uſe, unleſs the diſtrainer have effoined 

the goods ſo that the ſheriff cannot get at them to make 

replevin; and in ſuch caſe he may bring an action of te- 

h plevin in the detinet, and after avowry pray that the de- 

fendant may gage deliverance z or he may upon a returt 

ca. K. B. 3 of an elongavit to the pluries writ of replevin, have a writ 

37 to the ſheriff commanding him to take other beaſts ol 

| the defendant in withernam; but if the defendant before 

the return of the withernam appear to the writ of reple: 

vin, and offer to plead non cepit, it ſhall tay the wither- 

nam; for the defendant ſhall not be concluded by the 

return of an elongavit, for the ſheriff can make no other 

return, where he cannot find the thing to be replevied. 

Where the perſon taking the goods claims property it 

them before the ſheriff, he cannot make replevin of them: 

but in ſuch caſe the party may ſue out a writ de proprit- 

tate probanda, upon which the ſheriff muſt have an inquet 

of officez and if upon ſuch inquiſition the property i 
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found in the plaintiff, the ſheriff ſhall make replevin, 

aliter non 3 but though the property be found in the de- 

fendant, yet the plaintiff is not ccncluded, for he may 

ſtill have his action of replevin, or of treſpaſs; but if in, 

an action of replevin the defendant plead property, and it 

be found for him, the plaintiff is concluded, —So if goods Str. 1184. 
be taken in execution (or on a conviction before juſtices) 

the ſheriff ſhall not make replevin of them, and if in ſuch 

caſe the ſheriff ſhould make replevin, he would ſubje& 

himſelf to an attachment; for goods are only repleviſable 

where they have been taken by way of diſtreſs: Lord c. | 
Coke therefore defines replevin to be a remedy grounded 8 


upon a diſtreſe, being (as he ſays) a re-deliverance to the 


firſt poſſeſſor of the thing diſtrained, on ſecurity given 
by him to try the right, and to re- deliver the diſtreſs if 
judgment ſhall be againſt him. | 

He that brings replevin muſt have an abſolute, or at 103 
leaſt a fpecial property in the thing diſtrained; and " 
therefore ſeveral men cannot join in a replevin, unleſs 
i be jointenants or tenants in common. 

xecutors may have a replevin of a taking in vita | 

teflatoris, So if the cattle of a feme ſole be * and Trevi, Sts. 32, 
ſhe afterwards intermarry, the hufband alone may have P. N. B. 69. 
replevin, © But if they join, after verdict judgment will e & Ur 
not be arreſted, becauſe the court will preſume them p. "aA 
jointly intereſted, (as they may be, if a diſtreſs be taken 
of goods of which a man and woman were jointenants, 

and afterwards intermatry) ; the avowry admitting the N 
property to be in the manner it is laid. b 5 
The declaration ought to be certain in ſetting forth the Alen 
number and kinds of cattle diſtrained; becauſe otherwiſe elle 902 
the ſheriff cannot tell how to make deliverance if it ſhould | 
be neceſſary ; yet an avowry may make that good which 
would be bad on demurrer, both parties agreeing what 
the quantum and the nature of the goods are; as if the 
declaration were for taking fourteen ſkimmers and ladles 3 
and three large pots and covers. And the ſheriff may 28 
require the defendant to ſhew him the goods, and it 
would be à good return to ſay nullus venit ex parte defen- 
dentis ad oſtendendum bona et catalla. | 
The declaration ought to be not only of a taking in a Hob. 16 
ill or town, but alſo in quedam loco, vocat; but if the 8 and 
defendant would take advantage of this, be muſt demur Torner Tr. 16 
to the declaration. A EAT e e e 
A man may count of ſeveral takings, part at one da 
and place, and part at My ! and:if the laintiff 4 Sk. ada 

| 50 N 
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two places; and the defendant anſwer only one, i. e. if 
the plea begin only as anſwer to part, and be in truth 
but an anſwer to part, it is a diſcontinuance, and the 
plaintiff muſt not demur, but muſt take his judgment 
for that by nibil dicit: for if he demur or plead over, the 
whole action is diſcontinued. But if a plea begin with 
an anſwer to the whole, but is in truth but an anſwer to 
part, the whole plea is nought, and the plaintiff may 
demur. Where the defendant avows at a different place 
in order to have a returo, he muſt traverſe the place in 
the count, becauſe his avowry. is inconſiſtent with it, 
But where he does not inſiſt upon a return, he may plead 
nam cepit, and prove the taking to be at another place, 
for the place is material. Os 
The general iſſue in replevin is non cepit, upon which 
property cannot be given in evidence, for that ought u 
be pleaded ; and if he plead property in himſelf, he maj 
either plead it in bar, or in abatement; but{if- he plead 
it in a ranger, it ought properly to be pleaded in abate. 
ment, though it may then likewiſe be pleaded in bar. 
If the defendant plead property, whether it be in him- 
felf or a ſtranger, he ſhall have a return without making 
an avowry for it; but where the plea in abatement is « 
a eotiateral matter, fuch as cepit in alio loco, he muſt make 
an avowry in order to have a return, for be muſt ſhew; 
right to the property, or at leaſt to the poſſeſſion, to hart 


Bullythorp and a return: but the plaintiff ought not to traverſe thi 


Turner. 


1 Dany, 652. 


g Co. 26. 1. 


matter of the conuſance; and if he do, and demurret 
be joined upon it, it is a diſcontinuance, and the deten- 
dant will have judgment. 

The defendant may either avow the taking, or 1 
it; if he avow, it muſt be upon a right ſubſiſting, ſuc 
as rent arrear, &c. and then he intitles himſelf to 
return; but where by matter ſubſequent, he is not to 
have the thing for which the diſtreſs was taken, then 
he will not be entitled to a return, and therefore cannet 
avow, but muſt juſtify ; as if a lord diſtrain.for homagy, 
and afterward the tenant die, and then his execute 
bring repleyin. But a man may diſtrajn for one thing 
and avow for another. | aL Dads 3h 
By 11 G. 2. c. 19. Any perſon: diſtraining for rent. 
relief, beriot or other ſervice, may in teplevin avow 0 
make conuſance generally, without ſetting out a title, 
By 4 G. 2. . 28. a man may diſtrain for rent- ſeck 
rent of aflize and chief-rents, which have been paid. ſo 
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, e, if then ſeſſions (which was in 1731, or which may there- 
truth after be created, as in caſe of rents reſerved upon leaſe. | 

d the Note; if the defendant acted as bailiff to another, he is not Salk, 109. 

ment ſaid to avow, but to make cognizance, i. e. inſtead of ſay- 

r, the ing bene advocat captionem, he ſays bene cognovit captionem. 

1 with And it the defendant make cognizance, as bailiff to F, &. 

wer to the plaintiff may traverſe his being bailiff, for this is differ- 

+ may ent from treſpaſs guare clauſum fregit, for there, if the de- 

t place fendant juſtify an entry by command, or as bailiff to one in 

lace in whom he alledges the freehold to be, the plaintiff ſhall not 

ich it, traverſe the command, becauſe it would admit the truth 

y plea I of the reſt of the plea, viz, that the freehold was in J. S. 

place, WH which would be ſufficient to bar his action. But in treſ- ibid. 
paſs de bonis aſportatis, ex. gr. for taking the plaintiff's 

which ſheep, if the defendant juſtify the taking them damage- 

ugbt u feaſant as ſeryant to F. S. the plaintiff may traverſe the 

he may (i command or authority; for though J. S. had a right to 

e plead take the cattle, yet a ſtranger who had no authority from 

1 abate· bim will be liable, : 

bar. And there is a great difference between a juſtification gat, 109. 

in him in treſpaſs, and an avowry in replevin, in another reſpec, 

making Wl e. gr. for an amerciament in a court-leet; in the juſtifi- 

ent is cation it is neceſſary for the defendant to ſet forth a war- 

iſt mae pant or precept, Sc. but not to aver the matter of pre- 

t ſhew i ſentment, becauſe his plea is only in excuſe; but in 

„to hat avowry he ought to aver in fact that the plaintiff commit- 

erſe thei ted the crime for which he is amerced, becauſe he is 

demutteſß an actor, and is to recover, which muſt be upon the 

ie defen-Wi merits, | | 


If an avowry be made for rent, and it appear by the 


Dr bly deſendant's own ſhewing, that part of it is not yer due, ee, Fog 


ng, (uct yet the avowry will be good for the refidue. In ſuch Salk. 52%, 

ſelf to i caſe the *avowant muſt abate his avowry gqusad the rent | 

is not u pot due, and take judgment for the reſt; but if it appear 

en, then that he has title only to two undivided parts of the rent, | 

re canneiſ the avowry ſhall abate. So if the avowry be for part of C., k. B. 34. 

- homage #quarter-or half a year's rent, he muſt ſhew how the reſt 1 Saund. 191. 

executuſ is ſatisfied, or it will be bad. [ | 

„ne thing la avowry for rent and a nomine pane together, with- . 5.09. 286. 
| out alledging any demand of rent, the avowry is good Hob. 133- 


the! 


* 


for rent for the rent, though it will be ill for the penalty. 

W av 0 Avowry for rent due at a latter day, is no bar in avow- 
t a title. for rent due at a former day; but an acquittal under 
7 ſeal is 3 but if not ſealed, contrary proof will be ad- 
n paid 10 M1 o * | * . i 
Jay of the FI 46 | 54 1 . 1 By 
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I Raym. 173» 


Pool and Dun- 
comb, Tr. 1657. 


Of Replewvi Ne N 


- By the 32 H. 8. c. 37. the executors and adminiſtra. 
tors of tenants in fee, fee tail, or for life, or rent ſer- 
vices, rent charges, rent ſeck and fee farms, may diſtrain 
upon the lands cbargeable, ſo long as they remain in the 
poſſeſſion of the tenant, who ought to have paid; or of 
any other perſon claiming under him by purchaſe, gift 
or deſcent. "The like remedy is given to huſbands after 
the deaths of their wives, and to other perſons after the 
death of the ce/tur que vie. Lord Coke ſays, that the pre- 
amble concerning the executors and adminiſtrators of 
tenant for life, is to be intended of tenant pur auter vie, 
ſo long as ceſtui que vie liveth : however it has been ſince 
determined to extend to all tenants for life. 

- Tenant for life of a rent-charge confeſſed a judgment, 
which was extended by e/egit ; tenant for life died, conu- 
ſee diſtrained, and in replevin avowed for the arrears in- 
curred in the life of tenant for life; and upon demurrer the 
diſtreſs was holden to be bad, and not warranted by the 
ſtatute. 1. Becauſe the caſe of the conuſee is not enu- 
merated in it. 2. Becauſe he comes in in the p, and 
not under the tenant for life. The executor of a grantee 
of a rent-charge for divers years, if he ſo long live, 1 
not within the ſtatute, 1 e 
Lord Cole ſays, if a man make a leaſe for life, or 1 
gift in tail, reſerving a rent, this is a rent- ſervice within 
the ſtatute ; from whence it may be inferred, that he 
thought that a rent reſerved upon a leaſe for years was 
not within it, and I apprehend that it is not, for the 


\ landlord is not tenant in fee, fee-tail, or for life of ſuch 


Powel and 
Killick at 
Weſtminſter 
M. 25 G. 2. 


Velv. 135+ 


I Jones 435+ 


a rent; and it is the executors of ſuch tenants'only who 
are mentioned in the at, However in treſpaſs, where 
it appeared the defendant had diſtrained the plaintiff's 
oods for rent due to his teſtator upon a leaſe for years, 
mn Chief Juſtice Lee held it to be within the ſtatute, 
and the deſendant obtained a verdict, e an 
The act does not extend to rents out of copyholds. 


Buy 21 H. 8. c. 19. If the avowry, cognizance ot 


juſtification be found for the defendant, or the plaintiff 
be nonſuited, the defendant ſhall. recover ſuch damages 
and coſts as the plaintiff would have had if he had re- 
covered. But note, this act mentions only pet ſons avow- 
ing or making cagnizance for rents- ſervice, cuſtoms, 
ſeryices, damage · feaſant, or for other rent or rents; ſo 
that it does not extend to an avowry for a nomine pœnæ, 


or for an eſtray; and therefore, if in ſuch caſe damages 


and coſts were given, the judgment would be 1 
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Of Replevin. 37 


Ig replevin the defendant avowed for 360. rent for a cr. J. 473. 
ear and half: the plaintiff pleaded payment of 121. an 

iſſue thereon, and another iſſue as to the 241. The firſt 

iſſue was found for the plaintiff, and damages and coſts 

taxed by the jury; but the ſecond. iſſue being found 

againft the plaintiff, ſo that the defendant was entitled 

to a return and to damages and coſts, it was upon motion 

holden, that the jury finding damages and coſts for the 

plaintiff was void. | 


1 


In caſe the plaintiff be nonſuited after avowry or con- Stat. 15 Car, 2. 


nuſance made, and iſſue joined, or if the verdict ſhall be c. 7. 

given againſt him, the jury ſhall at the prayer of the de- 3 Win. 44% 
fendant enquire concerning the ſum of the arrears, and 2 wits. ms 
the value of the goods and cattle diſtrained, and there- : 
upon ſhall have judgment for ſuch or fo much thereof as 

the goods and cattle diſtrained amounted unto. If the jury 1 Lev, 255, 
omit to enquire of the value of the rent arrear or of the 

cattle, it cannot be ſupplied by. a writ of enquiry, be- 
cauſe the ſtatute. confines the enquiry to the jury impan- 
nelled in the cauſe ; but it is not the ſame upon 21 H. 8. 
nor upqn the 43 El. c. 2. if the defendant avow as over- 
ſeer for a diſtreſs for a poor's rate, becauſe if the jury 
had enquired, it had been as an inqueſt on which no 
attaint would have lain, and the ſtatute does not tie it 
up to the ſame jury. And if the plaintiff being nonſuit- 
ed bring a writ of ſecond. deliverance, though it will be 
a ſuperſedeas to the writ de retorne habendo, yet it will be 


none to the writ of enquiry. . 


Salle. 9 5. 


Note; in writs of enquiry the jury ſet their hands and 6, k. B. $196 


ſeals to the verdict ; and upon the trial of ſuch writs the 610 
judge of niſt prius is only affiſtant to the ſheriff, and has 
ho judicial power; and if the parties come to any agree- 
ment at the trial, the way is to bring it to the judge to 
ſign, and after move above to haye it made a rule of 
UTE OS 7 VVV 5 | 

© The writ" of ſecond deliverance Is a judicial-writ de- 
rrp; Ng the firſt original, and is given by 13 £. 1. 

6: 2. which recites, that after” the return is awarded 
the party diſtrained does replevy again, and ſo the judg- & 
ments given in the king's courts take no effe&, where- 
fore it enacts, that hen return is awarded to the diſtrain- 

er, the ſheriff ſhall be commanded by a judicial writ: to 
make" return, in which it ſhall be expreſſed, that the 
ſheriff ſhall not deliver them without writ, making men- 
tion of the judgment. And it further enaQs, that if the 
party make default again, or for any other cauſe return 
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Bright and 
Jackſon, 28 
2. C. B. 


Sodb. 98. 


* 


Pring and 
Henley, per 
Ward. Ch. B. 
at Exon 1700. 


Raym, 726. 


1 Vent. 54. 


velace and 


the plaintiff preſcribe for common for 


Of Replevin. 


of the diſtreſs be awarded, being now twice replevied, 
the diſtreſs ſhall remain irrepleviſable. 


; 


By 4 & 5 Ann. c. 16, The plaintiff, with leave of the 


court, may * as many pleas as he ſhall think neceſ. 


ſary z and if a verdict be found on any iſſue for the de. 
fendant, coſts ſhall alſo be given; unleſs the judge cer, 
tify that the plaintiff had a probable cauſe to. plead ſuch 
matters, 

If iſſue be joined on the property, the defendant may 
give in evidence, the plaintiff's having the cattle in 
mitigation of . i 13 

If the plaintiff plead riens arrear in bar to an avowry 
for rent, he cannot upon ſuch iſſue give in evidency 


e non-tenure. 


If the defendant avow the taking damage feaſant, and 
commonable 
cattle, and upon iſſue joined thereon, give in evidence 
common for ſheep and horſes only, this will not maintain 
the iſſue ; but if he had a general common, and preſcri- 
bed for common for any particular ſort of cattle, it 
would be good, . | 

If a man preſcribe for a certain number of cattle, it is 
not neceſſary to ſhew they were leyant and couchant, 
becauſe it is no prejudice to the owner of the ſoil, the 
number being aſcertained; but if the preſcription” be for 
a number uncertain, they muſt be levant and couchant; 
but a preſcription for all cattle Jevant and couchant will 
be good; and need not be for all his cattle ; for levancy 
and couchancy are a ſufficient aſcertaining what catile 
may be put in, for no more ſhall be ſaid to be levant and 
couchant. than the land is ſufficient to maintain, and if 
the plaintiff were guilty of any fraud as to that, the de- 
fendant may take advantage of it in pleading. If the 


eynolds, Cr, E. Jury fing the plaintiff has common by preſcription proat 


+3 6. 63. 
. lg 78. 
2 El. 405 · 67 


M. 23 G. 3. 


- 


e has preſcribed, paying for it every year one penny to 
the defendant ; the plaintiff fails in his preſcription, for 
it is intire, and the payment of one penny. parcel of it, 
But in Gray v. Fletcher, where the copyholder preſcribed 
to have. common, ang the jury found he had common 
prout he had preſcribed, but ao found that the copy- 

olders bf that manor had uſed to pay to the lord a hen 
and five eggs yearly pro cadem tommunia, it was adjudged to 
be well; 55 they were two preſcriptions, and-the diſtinc- 
tion between this caſe, and the caſe of Lovelace and 


Kequolds, was taken and allowed in Kenchiy and Knight, 
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5 ; els. _ 


So if a man preſcribe for common appendant to 300 Hob. 209, 
acres in four towns, and the evidence is, that it is ap- 
pendant to 200 acres in two of the towns only, this will 
not maintain the ifſue ; but if he preſcribe for mon 1 cr, 53r. 
appendant to his houſe and 20 acres, and upon evidence 
it appears that he has but 18, that will maintain his 
We: — 

If a man avow taking the cattle, damage feaſant, and F. N. B. 184. 
the plaintiff plead tender of amends bk a refufa), he © 
ſhall recover damages for the det ining, and not for the I 

; 2 alk. 584. 
n Nele the taking was Jawful ; but if the tender 8 Co. 147. 
were befare the taking, the taking is tortious ; if after 
impounding, neither the taking nor detaining is tortious. 

And after the avowant has had return irrepleviſable, yet 
if the plaintiff make ſufficient tender, he may have deti- 
nue for the detainet after, | | 5 

In an avowry for rent the plaintiff may plead a tender 
and refuſal, without bringing the money into court; be- 
cauſe if the diſtreſs were not rightfully taken, the defen- 
dant muſt anſwer the plaintiff his damages. fins 
Note; That in order to prevent vexatious replevins 
of diſtreſſes for rent, the 11 C. 2. c. 19. enacts, that 
ſheriffs and other officers pranting replevins, ſhall take 
from the plaintiff, and two reſponſible perſons as ſureties, 
a'bond\ in double the value of thefgoods diftrained (to be 
aſcertained by oath) conditioned. ior proſecuting the ſuit 


with effect, aud fot a return of the goods; and the ſheriff 


<6, 


is authorized to aſſign the bond to the avowint ot perſon 

making connulance ; and. if the bond be forfeited, the 

ayowant may bring an action in his own name, and the 

court may by rule Kos relief to the parties, Cc. 25 1 
It has been Holden, that an action upon the caſe will Rous at 

lie againſt a ſheriff for raking inſufficient pledges, and of — 0k 


1 * 


that without any previous ſti. fa ent he pledges. . 
Te high ſheriff, under meriff, and repl-vin clerk, 2 Bla. Rey. 
are all anſwerable to the ayo want for the ſufficiency of 1220. 


he pledges, 
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. 3 F. N. B. 230. 


Co. Lit. 47. 1 60. 


4 Co. 11. 


Salk. 247. 


Cr. J. 468. : 


Co. L. 16r, 


Ca. K. B. 6 


Heath's 


Maxim 76. 


Of Reſeous, 
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i Of Reſcous. 


i SHAQIH 


5 ESCOUS is where the owner, or other perſon, takes 
| away by force a thing diſtrained from the perſon 


diſtraining, but the perſon muſt be actually in poſſeſſion 


of the thing, or elſe it is no reſcous; as if a man come 
to make a diſtreſs, and he be diſturbed to do it; but 
the party may bring an action on the caſe for this 
diſturbance, _ ._ | | dE fn 

The plaintiff ought to count for what rent or ſervices 
he took the diſtreſs, and the defendant may traverſe the 
tenure, | | | | 
If a man ſend his ſervant to diſtrain for rent, Sc. and 
reſcous be made, the maſter ſhall have the writ, and 
he may join in the writ for the aſſault and battery of the 
ſeryant. : | | e 

If a diſtreſs be taken without cauſe, as where no rent 
is due, one may make reſcous before the cattle is im- 
pounded, So if the owner tender the rent before the 
diſtreſs taken, 1 | 8 Pl ES 
lf a man diſtrain 40 ſheep of 4.'s, and as many of B.'s 
damage feaſant, A. cannot by reaſon of the right of 
common in the place where, and that he could not ſepa- 
rate his ſheep from B.*s, juſtify reſcuing B.'s ſheep with 
his own. V. B. The beaſts muſt be damage feaſant at 


the time of the diſtreſs, and if they were damage feaſant 
yeſterday, and again to-day, they can only be diſtrained 
60. for the damage they are then doing, But by 11 G. 2. 


c. 19. If the leſſee fraudulently convey his goods from 
the, premiſes, the leſſor may within thirty days ſeize them 
as a diſtreſs where-ever found. 
If the defendant plead not guilty, (which is the gene- 
ral iſſue) he cannot give in evidence non-tenure of the 
plaintiff who diſtrained for rent, but he ought to plead 
It. 
But this action is rarely brought now-a-days, but a 


| ſpecial action upon the caſe, in which non-tenure might 
be given in evidence on the general iſſue.— Note; by 2 


. & A. c. 5. , 4. the plaintiff ſhall recover treble 


damages, if the diſtreſs be for rent, in ſuch action upon 
the caſe for an unlawful reſcous, | 


Reſcous 


\ 
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X 
Of Reſeout, | 

| Reſcous may likewiſe be made of any one taken up on 
legal proceſs, and for ſuch reſcous the plaintiff may 
bring an action of reſcous, or an action on the caſe 
againſt the reſcuers. To ſupport bis action it will be 
neceſſary for bim to prove, 1. The original cauſe of 
action. 2, The writ and warrant; which muſt be b 
producing ſworn copies. 3. The arreſt to ſhew it = 
4. In point of damage, it is expedient to prove that the 
perſon arreſted became inſolvent, or not to be found; 
but this is not neceſſary, for the defendant being guilty 
of violence againſt the proceſs of the law ſhall have no 
favour, However he may give in evidence, in mitigation 
of damages, the ability of the perſon arreſted or that he 
is ſtill amenable to juſtice ; yet if the jury give the whole 
debt in damages, the Court will not grant a new trial. 
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6 M. 211. 


Jenk. 3 1. pl. 


The perſon reſcued may be a witneſs for the defendant, 8 _ 


and though he be paritceps crimimis, if the defendant be 
guilty, yet it ſhall, only go to his credit. 


By 29 Car. 2. c. J. /. 6. An arreſt may be made on a 


Sunday for treaſon, felony, or breach of the peace; but $atk. 78. 


in other caſes, an arreſt on a Sunday 
ſon may be re-taken on a Sunday, when arreſted the day 


is void. But a per- Cowp. 136. . 


1 Term Rep. 


263. 


before, So bail may take their priſoner on a Sunday, and 2 Mod. 230. 


render him on the next day. 


Chief Juſtice Holt doubted whether an arreſt made by 6 M. 211. 


a bailiff*s ſervant would be lawful, even though in the 
preſence of a bailiff; and where the bailiff ſent his fol- 
lower up ſtairs to arreſt a man who was reſcued by the 
defendant, reſerved the cafe for bis opinion. But how- 
ſoever ſuch a caſe might be determined, yet it would 
certainly not be good, if the bailiff were not gquodam modo 
in dis company. IR, | 1 
An arreſt muſt be by the authority of the bailiff, but 
he need not be the hand that arreſts, nor in the preſence, 
nor actually in ſight of the perſon arreſted. 1315 


It is not neceſſary to ſhew the warrant, or to tell at Cr. J. 485. 


whoſe ſuit you arreſt him, unleſs he demand it : and if 
you have two warrants in your pockets againſt him and 
produce neither, if he be reſcued, either party at whoſe | 
ſuit the warrants were made out may bring an action 
apainſt the reſcuers. j 
If the party reſcued were taken upon proceſs of execu- 
tion, the ſheriff may maintain an action againſt the reſ- 
cuers, becauſe he is liable to an action of eſcape ; tor he 
cannot return a teſcous, as he may upon meſne proceſs. 
But if the priſone: had been once iu. goal upon meſne 
rocels, the ſheriff ought at his peril to keep him, and a 
„ reſcous 


* 
- 


- Cr. ]. 419. | 


1 R. R. 440. 


1 Str. 434. 


Walker and 


G ri fith's 7 M. 


26 Geo. 2. 


2 Leon. 323. 


2 Co. 141. 


Carth. 148. 
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reſcous from thence is no excuſe for him, neither is it an 
excuſe where the ſheriff is bringing him up by +abras 
corpus; and conſequently in ſuch caſe likewiſe, he may 
have an aCtion againſt the reſcuers. | 
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CHAPTER vl. 
Of Caſe far Miſhehaviour in an Office, Truſt, or Duty, 


| 1 action which may be brought for an 

A injury affecting a man's perſonal property is treſ- 
paſs ; but as that lies likewiſe for an injury affecting his 
real property, I ſhall defer what I have to ſay upon it to 
the next book, and proceed in the preſent place to take 
notice for what miſbehaviour in an office, truſt or duty, 
an action on the caſe will lie. 

It is the proper remedy for all falfe returns by a ſheriff, 
So if a mayor, &c, return a good cauſe to a mandaniuz, 
the matter of which is falſe; though now by 9 Am 
c. 20. % 2. the party may in many caſes traverſe tht 


return, and is not put to his action. 


An action for a falſe return ought to be laid either in 
the county of Middleſex, where the return is, or in the 
county where it was mace. | 

So for a wilful miſbehaviour in a miniſterial office, by 
which the party is damnified ; as denying a poll to one 

who ſtands candidate for an elective office (ſuch as bridge- 
maſter ;) and it need not be averred in the declaration 
that he would have been choſen if the poll had been 
taken, So for refuſing to take his vote at an election, 
So for not returning him who is duly choſen, 

If my ſervant be robbed, and he go to a juſtice o 
peace, and pray to be examined touching the robbery, 
and the juſtice refuſe to examine him, fo that I am there 
by damnified, and cannot proceed againſt the hundred, | 
may have an action againſt the juſtice. 

If a ſheriff or any other officer ſuffer any perſon who 
arreſted or taken in execution, to eſcape, the party a 
whoſe ſuit, Cc. may have a ſpecial action on the caſe 

' againſt him; and it is not neceſſary to let forth all the 
formalities required by law in other cafes ; and therefort 
if upon a judgment by a teſtator, his executor PI 
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t an fei. fa. and have judgment, whereupon a ca. /a. iſſues and 

bear the perſon is taken and eſcapes ; in an action againſt the 1 Sund. 37. 
may ſheriff the plaintiff may declare briefly upon the judg- | 
ment in the ſe. fa, But if he declare that he ſued out a Cr, J. 23g. 
writ of execution, without fetting forth any judgment, 

it will be an incurable fault; for by this means the de- 

fendant loſes the benefit of pleading nul tie] record. But 

though error be in the preceſs, the ſheriff cannot take 

advantage of it. | | | | , 

Yet where an action was brought againſt the Marſhal Ekins nd 


of K. B. for not receiving a copy of a declaration againſt Asbton, Mid. 

Duty. WK a priſoner per quod he loſt his de; it appearing that the 5? J. 8 
declaration was tendered at the priſon, before the bill 

or an vas filed, the plaintiff was nonſuited, though it was 

q treſ. Wl firongly inſiſted that an officer could only take advantage 

ng his of proceſs being void, and not of its being voidable. | 

1 it to And where a ca. /a, was executed on a judgment given March 8. 

o take in an inferior court in debt upon a bond made extra juriſ- Pot. 65, 


diftionem, and an eſcape, the Court held no action would 
lie for the eſcape 3 becauſe coram non judice. 
ſheriff Caſe will lie for the party againſt the ſheriff, for an 
dann eſcape ſuffered upon an outlawry or meſne proceſs ; for 
9 Am. though the party is in cuſtody merely at the ſuit of the 
iſe the King, and the plaintiff has no intereſt in his body, yet Cr. E. 652. 
he cannot have his outlawry referved without ſecutity 5 F. 
ther ian frſt given to appear to a new original. 
in the If the plaintiff declare that he had J. S. and his wife 1 Sid. f. 
in execution, and that the defendant ſuffered them to 
fice, by ecſcape, and the jury find ſpecially, that the huſband only 
to one vas taken in execution (it being a debt due from the wife 
| bridge- defore coverture,) and that he eſcaped, he ſhall have 
Jaration udgment; for the ſubſtance of tho iſſue is found. | 
2d been So if both baron and feme be taken in execution, and , R. A go, 
ee the feme be ſuffered to eſcape, an action will lie, though e. 5 
on er wi yan in priſon. | | 
+ o o if the jury find that J. S. was taken by the former cr. I. 380, 
. ſheriff, and a he was legally in the cuſtody of the de- oY 
im there lendant, who ſuffered him to eſcape. So if they find he Rob. TR 
undred, I Vas taken on an alias ca. ſa. where the plaintiff declares on | 
a. /a. So if the eſcape be proved on another day, if it be Cr. J. 380. 
before the action commenced, HIRE 
So if it be alledged that the priſoner was ſurrendered oas ard 
to him in the pariſh of B. and it is proved to be in the Machin. Tr. 
pariſh of H. for the ſurrender is the material thing, and | Song per 
it differs from treſpaſs, where every part of the declara- 
ion is deſcriptive, | + | | 
The 
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Tilder add The plaintiff need neither produce the ca. ſa. nor the 
Sutton, E. a. copy of it, but the return of it is ſufficient, and the 64. {a 
_ 38 need not be fet forth in the declaration, But if it be 
Salk. Miss. ſet forth with a /culzcet, that it iſſued on ſuch a day, it 
Johnſon and may be doubtful whether he ought not to prove the ca. /z, 


for him. | WOE e 

In an action for an eſcape againſt the ſheriff, the in. 
dorſement of non eff inventus upon the ca. ſa. is ſufficient 
eeeuidence of its having been delivered to him. 

2 Raym. 19 The confeſſion of the under-ſheriff is evidence againk 

tte ſheriff, becauſe in effect it charges himſelf, 

If it appear in evidence that the priſoner was taken 
upon a void judgment, the plaintiff cannot recover; but 
it is otherwiſe in the caſe of an erroneous judgment. 

Note; Where the Court in which judgment wa 
obtained had cognizance of the cauſe, the judgment i 
| . 3 but if the Court had no juriſdiction, it 

1 | | h No ab] 

So where the defendant is taken on a ca. /e. iſſued after 
the year, and eſcapes, debt. will lie a ainſt the ſherif, 
though the proceſs erroneouſly 1 for the ſherif 
may juſtify in an action of falſe impriſonment, and there 
- fore may not ſet him at large. 
Note; That if 4. be in cuſtody. at the ſuit of B. an 
a writ be delivered to the ſheriff at the ſuit of D. the 
delivery of the writ is an arreſt in law; and if A. eſcape, 
D. may bring debt againſt the ſheriff for an eſcape. . 
If the plaintiff declare, that whereas he had good cauſe 
of action againſt J. S. and ſued out a latitat againſt him, 
that the defendant agreſted him, and ſuffered him 9 
eſcape; he muſt e a cauſe of action, elſe he will be 
nonſuited ; though the cauſe of action need not be to 
the ſame ſum mentioned in the declaration: but if the 
declaration be of a latitat in a plea of treſpaſs, and tht 
writ produced be in a plea, of treſpaſs, ac etiam billæ 20 
it will not ſupport the declaration. 8 

1 R. A. 88. If the priſon take fire, or be broken open by the King! 


Cr. E. 188. 


Salk. 274. 


2 Lev, 85. 


4 Co. 84. enemies, by means whereof the priſoners eſcape, this wil 
excuſe the ſheriff; but it is otherwiſe if the priſon It 
broken open by the king's ſubjects, {TP 

If a priſoner in execution eſcape without the aſſent q 


3 Co, 52. 


any action brought againſt him, this will excuſe hin; 
but by 8 & 9 . 3. c. 26. /. 6. he cannot give 1 t 
„ 565 . evidence 


the ſheriff, and he make freſh ſuit, and retake him befor 
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evidence, but muſt plead it, and muſt likewiſe make oath, 
that the priſoner made ſuch eſcape without his conſent, 
privity or knowledge, | © f | 
If the ſheriff voluntarily permit a priſoner on meſne 2 Term Rep, 
proceſs to eſcape, he may retake him before the return of 276. 
the writ, but if he voluntarily permit a prifoner in exe- 
eution to go at large, though only for a minute, he ſhall 
not afterwards retake him; a voluntary return of a pri- 
ſoner after a negligent eſcape, before action brought, is 2 Term 126. 
equal to a retaking on a freſh purſuit. | | 


If the plaintiff in his declaration ſet forth a voluntary 1 ven. 1, 


eſcape, the defendant may plead that he retook him upon 

freſh ſuit, without traverſing the voluntary eſeape; for 

the alledging it is in no wiſe neceſſary to this action, but 

ſhould come in in the replication. | OE. | 
Under a count for a voluntary eſcape, the plaintiff 2 Term Rep. 

may give evidence of a negligent eſcape, and the defen- 126. 


Idant-may plead a retaking on freſh purſuit to ſuch count, 


without traverſing; the voluntary efcape. | | 
Note; fot a voluntary eſcape an action will lie againſt Selk. 18. 

the goaler as well as againſt the ſheriff, becauſe he is a 

wrong-doer; but for a negligent eſcape it will only lie 8 

apainſt the ſheriff, MER | | | 

And note, that to prove a voluntary eſeape the party Rex v. Warden 

ſcaping may be a witneſs, becauſe it is a thing of ſe- of Fleet, 

a. a private tranſaction between the priſoner and the 9 

goaler. | | Re NP 

If a man efcape in £ſex, and be ſeen at large in Hert- Walker and 

fordſbire, the plaintiff may lay his action in Hertferd- pr. ge M, 

pre | - | | ON 

If the defendant plead no eſcape, he cannot give in 

vidence no arreſt. e | | 
If the priſoner being out on bail come and ſurrender Salk. 272. 

imſelf, entering reddidit ſe in diſcharge of his bail in the 

udge's book, and the plaintiff's attorney accept him in 

xecution, and file a commititur, and the priſoner efcape; 
e marſhal is not chargeable without notice, either by 

rving him with a rule, or entering a commiititur alſo in 

lis book, without proving the party actually in priſon. / | 
If the ſheriff arreſt the party on meſne proceſs, and he 1 Str. 445. 

$ reſcued in going to goal, it will be a good excuſe for 

de ſheriff ; but if he be once within the walls 'of the 

on, a reſcue from thence by any but common ene- 

its, will be no excuſe. If a company of rebels break. 

ie prifon, and let DE” os the ſheriff is anſwer« oy 

| one: 
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able: ſo if the priſoner bi reſcued in briyging him to; 
: EI 9: ) 4: AL | > 04 ' 118 : et. 
Judge's chambers; (or, el BTL OR an Pgbeas corpus, 
Note; by an equitable conſtruction of . 2, and 
51 N. 16. 1. an action of debt lies for An eſcape in 
execution; but if one have, execution on a. ſtatute d 
* lands, goods, and body, and the priſoner; eſcape, yet, 

becauſe the lands remain in execution, debt will not liz, 
but only an action on the caſe, ,_ . 


And note, that it has been h 


A 


er. J. 657. = 


1 


And 5 | olden, that if the plains 
tiff in an action againſt an hundred being nonſuited, and 
judgment entered for the, coſts, the party be taken in 

execution on a «a. ſa, and eſcape, the hundred may bring 

daeebt againſt the ſheriff for the eſcape. ,  _ 

BV 8 & 9 VV. z. c. 26. /. 8. If the keeper, of ay 

priſon, after one day's notice in writing, refuſe. to ſhey 

any priſoner committed in execution, to the creditor d 
his attorney, ſuch refuſal ſhall be deemed an eſcape, /. g, 
And if any perſon deſiting to charge another with any 


action or execution, ſhall deſire to be ip formed by th 


+, keeper of the priſon, whether ſuch. perſon be. a priſons 


v 


or not, the keeper ſhall give a true note in writing there, 
of to ſuch perſon. upon demand at his office for that put 
Fe poſe, and ſuch note ſhall be ſufficient evidence, that ſuck 
perſon was at that time a priſager_ in actual, cuſtody, 
And in ſuch caſe delivering the writ to the ſheriff will be 
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. ſüufficient e the priſoner with the action, and A eeted n 
ſubject the ſheriff in caſe of an eſcape. - . *' „ga n 
-- wi reg <; dep 07111 001 Wzainft, hi 
g Co, 71. Where a new, ſheriff is appointed, his predeceſſi Nösb: 
_ _ *#-*** ought to deliver over all the priſoners in his cuſtody. A0 
charged with their reſpective executions 3 and if he om WO 
any, it is an eſcape ; but if a ſheriff: die, the new on-c che 
muſt at his peril take notice of all perſons in cuſtodſ 80 
„and of the ſeveral executions with which they a; 7 00 
charged. = 1 A» 2 85 88 Lis N ; | 8 ; ö y his ma 
And by 3 G. 1. The under-ſheriff is anſwerable till t bis mat 
new ſherl . x V ninſt eit 
1 Barnes 259, Note; That an allignment of priſoners by an unde, Fe t 
ſheriff to the ſucceeding bigh-ſheriff, (though not by int. o e 
s denture) is a good — ot Wa be 
2 Lev. 109- If a man in execution eſcape, and return again, and A0 | 
- * + - afterward be made over with other priſoners; and theſh der. 2 
** make a ſecond eſcape, the ſecond Theriff hall be charge di 
Wir 11 2 £ * Wy, { ' BS » 5. 104 14 TY COLITIS 1 TH ing's Er 
Noy, 27. f a wilt come to the ſheriff, and he make out ar ine -- 
: mandate to the Bailiff of iberty, ddr Is * a tl e g 
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n '01 Wand afterwards ſuffers bim to eſcape; the action lies 

Ve. againſt the bailiff, and not againſt the ſheriff, 3 
2, and It will not be improper here to take notice, that if he Lenthal and 


ape in who is in execution 'eſcape (though it be with the con- Catiner, Hil: 

Lute of end 173 7 Nn 26 & 27 Car. 2. 
| ſent of the goaler or ſheriff), yet the plaintiff may re- per Hales. © 

"> ebe him, and that after a twelvemonth, without a /r. fa. 

not lie for he is in upon the firſt execution, And this even Collop and 

though he have brought an action againſt the goaler or Brandley, Tr. . 

flietiff and recovered, if the ſum recovered were leſs than 3! Or. 2. K. B. 


e, atme debt; as where the judgment was for 2000. and the 


: plains 
ken in Wt images recovered were only 1000. 
y brig; For miſbehaviour in a truſt or duty, an action on the = Term Rep. 
caſe will likewiſe lie; for whoſoever undertakes to do a 187. 


of any thing for auother ought to do it faithfully, elſe he is 

to ſhexWiyera ble for the damages ariſing from his negligence 

dizor oil; miſbehaviour : therefore if a man deliver goods to a 

de. /- 9 fcommon carrier to carry, and the carrier loſe them, an : 
vith any Action on the caſe will lie againſt him; but if there ap- 

by ear to be no default in the defendant, the plaintiff ſhall 

priſonet de nonſuited; as if an action were brought againſt Farrar v. 
Schewe carrier for,negligently driving his cart, ſo that a pipe Au. , P. 20 
hat purer wine burſt and was loſt, it would be good evidence G. Het. 
hat ſuch: thi defendant, that the wine was upon the ferment, Salk. Mss. 
cuſtochgad when the pipe burſt he was driving gently. | 

F will b If carrier having convenience to carry goods, being 2 Show. 327. 
4 300 WW ered his hire refuſe to carry them, an action will lie 

ft aid gainſt him. „ „ . 1 X 
edeceſſn Note; All perſons carrying goods for hire come under Salk. 282 
cuſtodhee denomination of common carriers: but if the driver 

be ones nta e-coach, which only carries paſſengers for hire, 

new on8l:rs the goods of his paſſengers, the maſter is not liable 

Cuſtody or. no m ſter is chargeable with the act of his ſervant, 0. 

they het when he acts in execution of the authority given him 228 


dy his maſter; and then the act of the ſervant is the act 
ff his maſter ; and in ſuch caſe the action may be brought 
gainſt either the maſter or the ſervant; and as the action 
nay de brought againſt either the maſter or the ſer- 
ant, ſo either may bring aſ/ump/it for the money for the 
arrilage. | | 


able til 


in undef: 
ot by 10: 


gain, a A common carrier is conſidered” in the nature of an 3 
and these ang i baun tn del. 7 3 
. urer, and is bound to deliver goods at all events, ex- 23. 


Ie charge 


party 
i, * ant 


tt damaged or deſtroyed by the act of God, or the 
ing's enemies, even though the jury expreſsly find, 
lar the goods' were deftroyed without any actual negli- 
GGG 
3 | F. 2 When 


RED . 1 — ESD — — 
F ³Ü—.ꝛ 5A ͤ ͤ . iS Os oe 2 


. 
— 


Lakes 


1 
— 8 * — Nr th - 
Mea r r ES es EX 5 mae W 
4 2 2 4 — 
ua" 


WEN; 9 ES SN A > 2 
rr 


2 
8 ä 


* 


r 3 
ER 8 1822 


* 
n 8 31. ² A 93 £7 e 8 
A n 2 , Pre 
bs AA ee * * — 


2 * \ 
7 8 
. 9 9 


_ 


U 


Of Gate for  Mibebgviour in an Offices Truſl on Duty. 


1 Term Rer. Where in an action by the gonſignor of goods again 


659. 


Vas that the bire way to an 
= hel not to be a yariance, the conſignor being by lay 
nabe. | 45 


vo perſon, or perſons, whe: ig or 


with all her appurtenan 


a common carrier for non- deliyery, it was aycrred, that 


the defendant undertook to delivef, Sc. in confideration 
of the hire to be paid ol the plaintiff, and the evidence 
e paid by the conſignee, it wa 


By Stat. 26 Gre, 3: 6. 86, {ec 1+ K Segen 
hall ner, of 


owners of an; ſhip, or veſſel, ſhall be ſubject or liable ty 


. anſwer: for, or make good, 0 any one or more perſon, a 
pexſons, any Py or damage, by reaſon of .any/robbery, 


embezzlement, ſecreting, or making away with of any 


gold, filyer, diamongs, Jewels, precious ſtones, or athe 
| 95 s, or merchandize, which from and after. the 1| 


y.. of, Sept. } Fe hall be ſhipped, taken in, or py 
on board, any ſhip, or veſſęl, or for any act, matter, 
thing, damage, or forfeiture, done, occaſioned, or incur. 
red, withgut the priyity,, and knowzedge, of ſuch owner 
on owners, further than\the value of the ſhip, or veſſel, 
des, and the full amount of the 
freight due, or ta gro. que, for and during the voyagt, 
whetein ſuch robbery, embezziement, ſecreting, or my 
king away with, as afpreſajd, Ahall be made, committed, 


ap open 2 Eb onkfouga an; i eroiaoion # 
And by the 2d, ſection of the ſame act, it ,is. enadd, 
that no owner, or owners, of any ſhip, or veſſel, hal 
be ſukject or liable to anſwer for, or make good, to anf 


ane, or more perſon, ar perſans, any loſs, or damagy, 
which may happen to any goods, or merchandise what 


ever, Which from and after the 1ſt. day of Sept. 1580 
ſhall be ſhipped, taken in, or put on board, any ſuch 


ſhig, or veſſel, by reaſqn or means of any fire, bappen- 
ins to, or on board the ſaid veſſel. And by the gd, (cd, 
of the ſame act, it is egacted, that no maſter, owner, G 
owners, of any ſhip, gr veſſel, ſhall be ſubject, or liadk 


to anſwer. for, or make good, , apy Joſs, or damag 
which may happen, to auy gold, filver, diamond 
watches, jewels, or precious ſtones, which, from an 


after the paſſing, the act, ſhall, be ſhigped, taken in, a 
put on board any ſuch ſhip, or veſſel, by reaſon, 
means of any robbery, embeazlement, making aw: 
wit, or ſecreting thereof, unleſs the ownet, or ſhippe 
thereof, ſhall at the time of ſhipping the, ſame, inſeitſt 
his bill of lading, or atherwite declare in wrifings 10 

| | 4 ; 1555 mater 
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ly. 

gaiph maſter, owner, or owners, of ſuch ſhip, or veſſel, the 

„ that woe nature, quality, value, of ſuch gold, ſilver, dia- 

ration I monds, watches, Feu or precious ſtones. | 
idence the catriet aſk what is in the box, and is told ſilk; Drinkwater 2. 


it was yet in = if thete be money, he ſhall: be anſwerable for Quennel, Tr. 
Fe k 


dy lay it if loſt; unleſs he made ſpecial acceptance; but this in- 


tended cheat upon, the carrier will be a good reaſon for ſe 


d, that me jury to give leſs damages. JI - 4307 
ner, of i Ife a bag ſealed; be delivered to a carrier, and ſaid to 
able to contain 200%. and the carrier give a receipt e 
ſon, a when in fact it contains 400l. if the carrier be robbed, 
obbery, Wl heſhall be anſwerable only for 200l. for his reward extends 
of am no further, and it is that makes him liable. 


r other An action was brought againſt the Birmingham ſtage⸗ 4 Burr. 4476 | 


the it coachman, for 100/. in money, ſent from Birmingham to 
or pu Lenden, by his coach, and loft: it was hid in hay in an 


tter, of WF old 'nati-bag. The bag and hay arrived ſafe; but the 


r incut- money was gone. The eoachman had inſerted: an ad- 


owner, Wl ertiſement in a Birmingham news- paper, with a nota 


r veſſe, dene, that the coachman would not be anſwerable for 
of tie money, or jewels, or other valuable goods, unleſs he 
voyage kad notice that it was money, (or. jewels, or valuable 
or an- goods that was or were delivered to him, to be carried, 
nmitieh be had alſo diſtributed hand- bills of the ſame import. It 


on 25 was notorious, in that country, that the price of carry- 
en acki ing money from Bir mingbam to London was three: pence 
el, ſal in the pound, The plaintiff was a dealer at Birmingham, 
„ $0 aa ud had frequently ſent goods from thence. It was 
damage proved, that he bad been uſed: for a year and a half to 


ae whit esd the news paper in which this advertiſement was 


t. 180% publiſhes; though it could not be proved that he had ever 
my such actually read or ſeen the individual paper wherein it was 

bappenyWinſerted : a letter of the plaintiff's was alſo produced, 
2d. fed rom whenee it manifeſtly appeared that he knew the 
Wer, Aeourſe of this trade, and that money was not carried from 
,.or, liadthat place to London, at the common and ordinary price 
_ damage the carriage of other goods; and it likewiſe appeared 
iamond om the letter that he was conſcious he could not, re- 


cover by reaſon of this concealment. The jury found a 
verdi ſor the defendant ya new trial was moved for 
and refaſed;' | | | | 


1 
. 


ing 28 If a common earrier be robbed, yet he ie anſwerable ; Coggs and 
for nothing will-exeuſe him but the act of God; or of the Bernard, Raym. 


King's enemies; but he who has a particular employ- 
bent (as a bailiff or * though he have a reward, 
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et he is not bound againſt all events, if he do to the beſt 


And it is to be known that there are fix ſorts of bail. 
ments which lay a care and obligation on the party to 
whom goods are bailed, and which conſequently ſubjed 
him to an action, if he miſbehave in the truſt repoſed 
in him. 5 | V 
1. A bare and naked bailment to keep for the uſe gf 
the bailor, which is called depaſitum, and ſuch bailee i 
not chargeable for a common neglect, but it mult be: 
groſs one to make him liable. 
+ 2, A delivery of goods which are uſeful to keep, and, 
they are to be returned again in ſpecie, which is called 
accommodatum, which is a lending gratis; and in ſuch 
caſe the borrower is ſtrictly bound to keep them; for i 
he be guilty of the leaſt neglect, he ſhall be anſwer. 
able, but he ſhall not be charged where there is no de. 
fault in him, 2 Toh „ 
3. A delivery of goods for hire, which is called Jo:ati 
or condu io, and the hirer is to take all imaginable car, 
he ſhall not be bound. ee 
4. A delivery by way of pledge, which is called vadiun; 
and in ſuch goods the pawnee has a ſpecial property; 
and if the goods will be the worſe for uſtig, the pawnee 
rpuſt not uſe them; otherwiſe he may uſe them at hi 
ger ; as jewels pawned to a lady, if ſhe keep them ina 
bag and th | Xt be « 93 
ſhe go with them to a play, and they are ſtoleh, ſhe (hal 


and to reftore them at the time; which care if be ſo uk 


de anſwerable, So if the pawiiee be at a N keep. 
8 


Yelv. 178. 


uſe them for his reaſongble charge; 


ing them he ma 


and if notwithſtanding all his diligence he loſe the pledge, 


ey are ſtolen, ſhe ſhall not be charged; but if 
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Manby v. Weg- yet he ſhall recover the debt. But if he Joſe it atter ih: Is, 

brooke, 19 G. a. money tendered, ' he ſha!l be chargeable, for he is %% here b 

2 55 wrong - dor: after money paid (and tender and refuſal u boar. ev 
the (ame) it ceaſes to be a pledge, and therefore tix Ain 

pawnor may either bring an action of aſſumpſit, and de. no hg 

Clare that the defendant promiſed to return the good +. ENS 

upon requeſt ; or trover, the property being veſted il 10185 p 

him by the tender. e Crd EN which c 

5. A delivery of goods to be carried for a reward, o frmattve 

which enough has been already, ſaid ; only I will beet Ana- 

add, that the plaintiff. ought to prove the defendant uſelſ znothet 

to carry goods, and that the goods were delivered to hing of er! 

or bis ſervant to be carried. And if a price be alledg Wy the « 
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ty. Of Cafe for Miſbebaviour in an Offer, Truft or Duty. . " 3 
he bet Wl in the declaration, it ought to be proved the uſual price per Holt, 13. | 
| for ſuch a ſtage 3 and if the price be proved, there need W. 1 | 

f bail. 50 proof the defendant being a common carriet; ee 1 
arty t0 8 there need not be a proof of a price certain. rb 4/8 H 
ſubjca 6. A delivery of goods to do ſome act about them (as 9 
repoſed to carry) without a reward, which is called by Brafon, i 
| mandatum, in Engliſh an acting by commiſſion; and A 
> uſe of W'chough, he be to have nothing for his pains; yet if there a 
ailce ü were any neglect in him, he will be anſwerable, for his I 
alt de having undertaken a truſt is ſufficient conſideration; but 1 
if the goods be miſuſed by a third perſon. in the way I 

p, and without any neglect of his, he would not be liable, being 4 
s called WI to have no reward. IT 33 | 4 
in ſuch Bl "If the goods of a gueſt be ſtolen out of an inn, the cr. j. 224 1 
fei inn⸗keeper is anſwerable; but the plaintiff muſt prove | 9 
av ſwef. that the defendant kept a common inn, and that he, his "1 
9 de. {on or ſervant, was a gueſt at the time, and that the 1 


d locath 


goods were brought within the inn, and remained under 
the care of the defendant, T3 6 F 


le car Bi I a man come to the inn with an horſe, and leave the Salk. 338. 
de ſo uk BW horſe there for ſeveral days, and in his abſence his horſe Cr. J. 188. 
.de ſtolen, the owner is a ſufficient gueſt to maintain an | 
vacuum; $9igh ; but it would be otherwiſe if he had left a trunk 
rOPert) oil or:other' dead thing, by which the innkeeper would have 
pawn Wo gain. If he deſire the hoſt to put his horſe to graſs, g co, 32; 
n at hi 1:4 the' horſe'be ſtolen, the inn-keeper is not liable; for | 
Em i by law he is only bound to anſwer for thoſe things that | 
3 but are infra hoſputium : ſo if the inn-Keeper refuſe to receiye 1 And, 29. 
the {hal him, becauſe his houſe is full, whereupon he ſays he will Moor 78. 
9950 ſhift, and then is robbed; the hoſt ſhall not be charged; 

arge; 


e pledge, 
atter ih: 


but without ſuch cauſe he cannot diſcharge himſelf by 
In Tielding v. Fay, Cr. El. 569. It was holden, that _ 


| he is where by cuſtom the parſon ought to keep a bull and a 
refuſal boar, every inhabitant who hath prejudice by his not 
efore ti keeping them may have an action, and thzt not guilty is 
and de. no good plea to ſuch an action, upon this diſtinction that 
he go is good plea to an action for a mil-feaſatice, aliter to an 


veſted in 


ward, 0 frmatives. 9 17 

Will = And note, that in all caſes where a damage accrues'to , wit, 325. 
dant uſe another, by the negligence, ignorance or miſbehavidur 

ed to 15 of a perſon in the duty of his trade or calling, an action ENT 
e alledge the caſe will lie; as if a farrier kill my horſe by bad Ibid, 359. 


action for no6n-feaſance ; for they ate two negatives, 
which cannot make an iſſue any more than two'af- 


medicines, gr refuſe to ſhoe him, or prick him in the 
| F4 ſhoeing, 


+1 F 


Of Gaſs' for Conſuquential\ Pamagus. 
Cr, fl. 219, : ſhogings c. t. e. But it is otherwiſe where the lay 


1 
lays no duty vpon him; as if a man find fy re an ar 
i by negligent Keeping: — he: 5 e ſit of = 

; 1414543 If » 
and afte! 
was ered 
the cont 

CHAPTER vil. 3. was 
and it ſh 

| rantin 
or Cate for Copſequential Damages, s che alle 
| viz, Wh. 
AN. 2 9 upon the cate will 7 wget 1 for ek ache 
4 DAN ade where the act elbe is not an hat in 
0 „ but not 
10 is B05 20 As if 2 5. who ought to walnds againd: my land, All tg 
1 A De ineloſe, by which the cattle of his tenants, enter into mould ſt 
0 nd. and do damage to me. 80, 4ill-6 Aun. c. 30 nen ſche 
hi ” hich enaQs that no action ſhall be bad againſt any bas been 
1 perſon in Whoſe houſe or chamber any fire ſhall. aceiden - cewes d 
4 tally begin, for apy damage occaſioned, thereby, with N upon pu 
11 proviſo, that it ſhall not extend to defeat or make vod tion of 
15 | | e ei or agreement between landlord; and tenant) But a 
ol Selk. 27. _ FBS out in the houſe, of B. which burnt the aQion"ag 
x * . I 99 A. might bring an actions. for if it 
„ Balk. 29. has b cen bolden, that if a leſſee for years'-pnder- a WI boars & 
. EN contract to be anſwerable for fire, leaſe 20 B. at will Ml Ia an 
FN | without ſuch covenant, yer he may have,an a8on 2gxink N in 
is his, voder;lefice begauſe he is anſwerable over 5, and thi ff mon u 
is not within the e act: tamen guære, for he had it in bu forth ting 


om power & * Ake him cavenant to be careful. [ a wrong 
1 Morgatreid 7 In an 8 or diverting. a water- courſe, a ſerent bes 

Law, Carth. dant pleaded that he was ſeiſed: of, two. cloſes ihroug I be wail, 

. ge and, that, he and all. thoſe, Sc. had uſed. to watet himſelf: 

| | their cattle in the ſaid water, 3 and far, the conveniene in ER 

F watering. to Ni a ditch near the (aid water-courſe,: &c the ſame 

| the Court held thot one preſcription cannot be-pleads MW diſturban 

Brown and | 4 againſt another without a. traverſe ; but if upon the inducer 

Belt, 20 0. 4. opperal. iſſue it had been proved, that the water was defe 

he Golly drunk up by the cattle of the. defendant, the — 

. plaincilf would have failed in his preſcription, 444 1: or ev 

ps. 8. "I 2 haue an ancient houſe, and another build h N mover ih 

nen as to darken his windows, he may have an ation I to be ſu 

9 6 caſe. So. if a man build, a ng. houſe on part I paſture; 

N and, and; afterward ſel] the houſe. to another, I dun pernf 

cke the vendor, nor; any, aan 9 him, Nec, 86 
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may flop the lights: but if he ſell the vaecant ground to ere 4 

on keep the houſe without yank dey the behe= 

fit of the lights, the vendee may bnd. 

If A. recover damage againſt B. for n his lights, Rofwel and * 
and afterward B. aſſign the lands in which the nuiſance Piers Oh, K.B, 
was erected, 4. may bring another action againſt B. for 633 
the continuance of the nuiſance, for before the affignment 
B. was anſwerable for all the conſequential damages, 
and it ſhall not be in his power to diſcharge himſelf by 
granting it over; yet A. may bring. the action againſt Rippon and 
the aſſignee,” Though formerly a diſtinction was taken, Bowles, Cr. I. 
viz. where the continuance occaſions a new nuiſange, 373» 
and where the firſt erection has done all the miſehief; 
mat in The firſt caſe the aſſignee is liable to an action, 
but not in the ſecond. 

All theſe caſes go upon this principle, that every man 1 R. A. 10% 
ſhould'ſo uſe his own as not to damify another. But if a | 
new ſchool be ſet up in a town where an ancient ſchool 
has been time out of mind, by which the old ſchoot re- 
cewes damage, yet no 2Qion lies, and this is founded 
upon pubſie convenience,” and comes within the deſctip= 
tion of damnum fone infurrd.' 

But a man pöſſeſſed of an ancient ferry may bring n BY 


addon againſt one who ſets up a new ferry near to it; Ha, Mich. © 
for if it be way en he is y coinpeliable to keep 18 G. 2, "Bs 

In an #tion on the caſe — 3 commoner for viftrbing 4 Moſs qnge- 
him in his common, 'he-muſt prove his fight to the com | 
foithiir'the deelaration, for poſſeſſion is fufficient againſt 7 
a wrong deer. But if he were to ſet up a title to à dif- 
he would not be intitled to recover; for he muſt prove ER ook 
himſelf poſſeſſed of the common, for the being diſturbed 
the ſame title 45 he has ſet out in his deelaration ; for'the 
diſturbance is the gift of the action, and the title is only 
deſendant ſer up a title, and jaſtify, the phinit® in his 
repligation- muſt ſhew'a title. 


boats Ge. 
mon; und yet in ſuch caſe it is not neceſſary to fer it 
rent End of common from that to which" he had'right, . 335419 
in which'te brings his action, though he need not prove 
mducement, and canwot be traverſed t is true if the 4 Nl. 42. 
or every feeding by the eattle of a Manger the com. „ Co. 113. 


moner ſhal not have an action; but the feeding dught 
to de ſuch; per gucd the commoner, Or. common of 
paſture; Gr. — eattle; Sr. in in amęio m- hüberre 254 


un potujt, ſed = uu Inu per totum 4 ＋7 ami fn, 
has 


i So aha if the be de walk that ne 


8 any 
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Of Caſe for Conſequential Damages. 
any loſs, but ſuſſicient in ample manner remain for him, 
the commoner ſhall not have any action for it; but the 

| . none of the land may in ſuch caſe have an action. 
1 Sid. 20 In caſe for diſturbing the plaintiff. in the ſeat of x 
8 Mah the plaintiff ought to prove uſage to repair, 
Kendricle and though it be not alledged in the declaration. But the 
6: . K. B. 26 true diſtinction ſeems to be between prohibitions or ac- 

ttions àgainſt che ordinary, and actions againſt a wrong, 
doer. Where it is to ouſt the odinary of his juriſdiction 


made a ſpecial title to it; a ſpecial verdi& found a title 

variant in part from that which was alledged; and after 

divers arguments the plaintiff had judgment, for ſetting 
out a title in this action was — fl, aus 


1 Term Rep, 

428, you muſt prove repairs; but it is not neceſſary to prove 
tem in an action againſt u ne doer, which is founded 

5 upon po poſſeſſioen-. 
2 vent. 11. bf caſe be brought for diſturbing the aint i in taking 
9 the profits of an. office, it is ſufficient to prove the value 
4 +» communihus annis, without proving un eee ſum 

received by the defendant. 

EFT ER. In: cafe for diſturbing him in an office, the ,plaintif 


Dy, 136, An action upon the caſe will lie for keeping a dog 


uſedd to bite ſheep, and which has killed ſheep belonging 
- +» [tothe plaintiff; but in ſuch caſe.it muſt be proved that 
# - the defendant knew that he would bite ſneep; and killing 
k ſheep twice before is ſufficient proof of uſage. 

Str. 1264. Un Smith and Pelah, Lee Ch. Juſt. ruled, Ipat if a dag 
| 1 once bit a man, and the owner having notice thets, 
of keep the dog and let him go about, and he bite ano- 
ther perſon, caſe will lie againſt him at the ſuit of the 
perſon, bit (though it happened by his treading on the 
.dog's toes ;) for the owner night to: have ww. jor him on 

the firſt notice. f 14399 13116 
{ Reaym. 310, ane knowingly. keep a dog e to bite ſheep, 
Ca. K. B. 335. and the dog bite an horſe, it is actionable; becauſe the 
owner after notice of the firſt miſchief ought to have des 

, Kroyed or hindered him from doing any more. | 
Note; There is a difference between bings fire 10 
turæ, as lions, bears, c. which a man muſt keep up at 
his peril, and beaſts that are manſuetæ nature, and break 
through the tameneſs of their nature; in the latter calc 
the owner muſt have notice; in the former an action lie 

againft the owner without notice. 


. . 


(FRY I. 13. In caſe for digging a pit in a common, per 6250 his 


mare being ſtraying there fell into it and periſhed ;. aſtet 
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Court: wherefore it was adjudged that the: bill ſhould 


rom ſuch real and perſonal cftate; »-After-verdiQtifor the . 


* 


. Caſe far Conſaguential Dan 7 FE 


fave coſts, moved in arreſt of judgment that the declara- 
tion was not good, he not ſhewing any right why his 
mare ſhould be in the common, and therefore it is dam- - 
num ab/quetnjwrig,. and of that opinion was the whole 


mea 0 ir fnob 363 ai bonbslls 1064; 5; Ann bn 45 
If a man dig a ditch in the highway, into which my , R 

ſervant falls _ breaks this a Af hich 1 loſe his " - ” 

ſervice, :I may haye an action on the cafe for this loſs f 

ſervice: So for beating him by which I loſe his ſervice; 

and in ſuch caſe the ſervant may be a witneſs. - And the Sg 

defendant may give in evidence upon the general iſſue, n 

that the plaintiff did dot Joſe. his ſervice, for that is the per Raym. 

gilt of the action. But if the ſervant die of the battery, 1 Co. 133. 

the maſter cannot have an action for the Joſs: of his ſer- 1 Vent. 54. 

vice, for the private offence is drowned in the felony; Yelv. 89. 

nad the defendant might give this in evidence on the 

general iſſue; for as this action ariſes from the ſpecial 

damages, any thing may be given in evidence on the ge- 

neral iſſue that deſtroys the right of action; as in caſe Str. 872. 

for beating his horſe, per quad he totally loſt the uſe of _ 

him; the defendant may prove the beating lawfſul. | 
The plaintiff declared that he-exerciſed the trade of Kue 2nd Hunt 

z Wheeler, and was poſſeſſed of ſeveral tools that related Mic, 2 Car. 2, 

to the trade, viz. an axe, Cc. and being: fo poſſeſſed, CB _ 

gained a livelihood, c. and by the licence of the defen- 

dant depoſited them in his houſe, and that he had detain- 

ed them two months after requeſt, by Which the plaintiff 

bad Joſt the benefit of his trade; after verdict it was 

moved in atreſt of judgment, becauſe the plaintiff ought 

to have brought detinue or trover. But the Court held 

the agtion well brought, for if he have had the goods 

again detinue is not proper; and though a detainer upon 

requelt is evidence of a converſion, yet it is not a con- 

verſion, and the damages he demands in this caſe being 
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ſpecial, the action ought to be ſpeci ll. | 
The plaintiff declared that his wife unlawfully and was 

without his conſent departed and continued abſent,” and been hag 

during that time a large eftate real and perſonal,” was Mic. 19 G. 2, 

deviſed for, her ſeparate uſe, and thereupon ſhe. was deſi- ©: B. 

tous of being reconciled and cohabiting with him, but 

the defendant perſuaded and inticed her to continue ab- 

ſent, by means of which ſhe continued abſent till her 

death, whereby he loſt the comfort and ſociety of his 

wife, and the advantage which he ought to have had 
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1 Bla. Rep. 427. 


2 Bla. Rep. 
1111. 


1 Term Rep. 
$35» 

1 Perm Rep. 
335. N 


judgment, t 


Of Cafe fr Conſuguential Damages. 


Fee for 2000l. damages, it was moved in arreſt of 


at this was an action prime impreſſionii. 
But the Court faid that every ſpecial action on the cafe 
was in itſelf 4 novelty; no ackion lies without damages, 
and the per quod will not alone be fufficient, unleſs the 
act done be illicit; but though a bare inticement to depatt 
may not be actionable, yet the jury under the direction 
of the j udge ate judges of the legality: and as receiving 
a fervant ſcienter is a ground for an action fot the maſter, 
a fertiori for the huſband; and injuries that are in their 
nature of ſpiritual conuſance, if attended with a tem- 
poral damage, are a ground of action 
So ſhooting off a gun, per quod the plaintiff's decoy 
was damaged, was holden to be actionable in Hicteringal 
cafe. Fl. 5 An. | mois THT 
An action on the caſe lies for maliciouſly ſuing out : 
commiſſion of bankrupt, notwithſtanding the ſpecific 
remedy given by the ſtatute. Fr ni (O02 7 
Aa aQtion on the caſe, in nature of waſte, will lie 
againſt tenant for years, after the expiration of his term. 
An action on the caſe lies for maliciouſſy obtaining or 
executing a warrant to ſearch a houſe for ſmuggled goods, 
where none fuel fre found, TY SY OE loan on 
If the governor of an iffand maliciouſly ſuſpend a per- 
fon from a civil office, an action on the caſe lies. 
It is impoſſible to ſet down all the caſes in which an 
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Action upon the cafe will ok Fm pag damages: 


1 Str. 635. 

2 Burr. 1113. 
3 Burr. 1556. 
7 Term ep . 
231. 
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I ſhalt therefore conelude this head with referring to the 
fifth chapter of the firſt book, and repeating the rule 
already taken notice of in that chapter, iz. Where the 
immediate act itſelf occafions a prejudice, or is an injury 
to the plaintiff's perſon, houſe, land, &c. treſpaſs vi # 
armis will lie; but where the act itſelf is not an injury, 


but a couſequence of that act is prejudicial to the plain- 
tiff 's perſon, houſe, lands, c. treſpaſs vi et arms will 


not lie: but the proper remedy is an action upon the 
cafe, | l 
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im, an Action may be maintained. 


INTRODUCTION. 


1 FH E aAions whlch may be edn for injuries af= | 


feAing a man's real property are of three ſorts, 


I. Such 3 in which damages alone are to be recovered. 
25 uch by which a tetm for years may be recovered, 
+ Such, by which a freehold may be recovered. 


FOG 


The aftions in which damages alone are 10 be recovered | 
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3. Dower. BN 
4. Waſte, 
5. Aſſize. 


6. Quare impedit. 


For what Injuries affecting a Man's real 
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L Of Treſpaſs. mts 
Fo mite?) e M5 TSS UL | Ng act the part 
ie n noh be 57 | BOW mis any irre 
"HE action of Treſpaſs lies for an injury done by but the 
I one private man to another, where the immediate unleſo t. 
act itſelf occaſions the injury either to his perſon, goods Nat - 


or lands; and though in this place I -ought regularly to time for 
treat only of the laſt, yet (as I before promiſed) I ſhall 


likewiſe take into my conſideration the ſecond, having 0 0 
| of Mai 


already ſpoken of the firſt, as far as is neceſſary. 


Where entry, authority or licence is given to any one Ia pc 
by-the law, and he does abuſe it, he will be 2 trefoſſ treſpaſs. 
ab initio; but where it is given by the party he may be 


puniſhed for the abuſe, but he will not be a trefpaſſer a Ml ©; Treſp 


initio, But the not daing cannot make the party Who has hfa galt 


authority or licence by the law, a treſpaſſer ab initio, be- To m 


| when th 
In treſpaſs for taking a gelding, the defendant juſtified poſieffior 


BY 


the taking of him as an eſttay, the plaintiff replied that treſpaſs, 


he laboured the ſaid gelding, riding upon hi and draw. e 


"ing with him, whereby he was much damnified ; the de. 


AQ 

Fug 

fendant demurred, and it was objected that the firſt ſei- * 
zute was lawful by the plaintiff's own ſhewing, and ener. 
therefore the action ſhould not have been brought for the iſd:Qion 
taking, but for the ſubſequent! tort : but the Court held MI 21495, Þ 


+ that he was punithable for the abuſe in an action of tref- pear, or 


paſs, as a treſpaſſet ab initio, and that the ufing of the ae, ab te. 
eſttay was an abuſet; for it is not lawful Ft bf cafe ain th 
of neceſſity, and for the benefit of the owner; as to milk ! 196, 
milch kine, c. Jö; K ut by 

And note, that in diſtreſs for rent, if the outer doot inſwerab 
be open, the diftrainant may juſtify the breaking open Ing any d 
an inner door or lock, in order to find any goods which 
are diſtrainable. : C is ſuf < 

By 11 G. 2. c. 19. A diftieſs for rent ſhall not be f lufhcie: 


g 
ole; 
thority ; 1 


deemed unlawful for any irregularity in the diſpoſition of WII 
it after ward, nor the party making it a treſpaſler ab initio, 5 10d n 
but the party aggrieved may recover full ſatis faction fol A 1ofue 
the ſpecial damage he ſhall have ſuſtained thereby, and i 0 9 
no more, in an action of treſpaſs or on the caſe, unleb Unt“ 8 
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Of. Treſpaſs JM 


1 By 17 C. 2. c. 38. Where any diſtreſs is made for 
money juſtly due for the relief of the poor, it ſhall not 


be deemed unlawful, nor the party making it a treſpaſſer, 


on account of any defect or want of form in the warrant 

of appointment of ſuch overſeers, or in the rate or aſſeſſ- 

meats, or in the warrant of diftreſs thereupon ; nor ſhall ' 

the party be deemed a treſpaſſer ab initiz on account of 

any irregularity which ſhall afterward be done by him; 

but the party grieved may recover for the ſpecial damage; 

unleſs tender of amends have been before made. . | 
Mete; A warrant may be made to diſtrain before the Charlwood and 

time for which the rate is made is expired. | . eg 
Treſpaſs does not lie for taking an exceſſive diſtreſs ; , 1 3 

but the remedy is by ſpecial action, founded on the ſtatute : ” 

of Mailbridge< Ei N 


If a pound - keeper merely receives cattle tortiouſly taken e 40. 


* 


treſpaſs cannot be maintained againſt him, for he is 

bound. to keep whatever is brought to him. | 0 
Treſpaſs may be maintained againſt the ſheriff, if on a Doug. 40. 

fifa againſt 4. his officer takes the goods of B. | 


- «+ : 


To maintain treſpaſs, the plaintiff muſt at the time 1 Term Rep: cr 


when the treſpaſs' was committed, either have the actual 480. 
poſleſſion in him, . of\the thing which is the object of the 
treſpaſs, or a conſtructive poſſeſſion in reſpect of the right 
being actually veſted in him. 08 b1 

Fax yr paſs will, not lie if the plaintiff hath. only a 3 Burr. 1826. 
rg tn co mon with other s. 285 

Where the ſubject- matter of the ſuit is within the ju- Hardt. 480. 
fiſdic ioo of the . but the want of juriſdiction is as 
to the perſon or. place, unleſs the want of jutiſdiction 
appear, on the proceſs to the officer who executes it, he is 
not, a treſpaſſer; but where the ſubject-matter is not 
within the juriſdiction, there every thing done is abſolute- 
ly yoid, and the officer a treſpaſſer. 8 

ut by 24 G. 2 (quod vide ante) no conſtable will be 
anſwerable for obeying a juſtice's warrant, notwithſtand- 
Many dolerh of juriſdiction in the juſtice. ee 
e; hat warrant ex vi termini means only an au- Padfield and 

thority ; therefore a warrant under the hand of the juſtice gg ende 
ij ſufficient without being under ſeal, unleſs particularly gg C. =o 
quired by act of parliament, | 8 . 

And gte, That by 27 G. 2. c. 20. in all caſes where 
ny furs is impowered by any act made, or to be made, 
o live a warrant of diſtreſs, it ſhall be lawful for him in 
ſuch Warrant to order the goods diſtrained to be ſold 
within a certain time limited by ſuch warrant, ſo 490 
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Moor 248. 


Salk. 248. 


Aleyn, 82. 


Herlakenden's 
Caſe. 4 Co. 


Fe Treſpaſs, 
ſuch time be not Jeſs. than four, nor more than eight 
days, unleſs the money for which ſech diſtreſs ſhall be 
made, together with the charges of taking and keeping 
ſuch diſtreſs, be ſooner paid. | 

Proof that the plaintiff had delivered a box with the 
goods in it to the defendant to keep, and that the defen- 
dant had broken open the box and converted the goods to 
his own. uſe, would be ſufficient to maintain the declara- 
tion; for where-ever a man has neither a general nor a 
ſpecial property, and he converts the goods, treſpaſs 
will lie. 

But the plaintiff can only, prove the taking ſuch goods 


as are mentioned in the declaration; becauſe a recovery 


in the action could not be pleaded. in bar to any other 
action brought for taking other goods than thoſe ſpe« 


| Cifhed in the declaration; and therefore where the decla- 


ration was for entering the plaintiff's houſe, and taking 
drverſa bona et caialla ipſius guerentis ibidem inventa, after 


verdict for the plaintiff judgment was arreſted. 


After judgment vacated, and reftitution awarded, the 
defen dant brought treſpaſs againſt the plaintiff for taking 
the goods, and the Court held that the action would lie; 
for by vacating the judgment it is as if it had never been, 
and is not like a judgment reverſed by error. But in ſuch 
caſe it would not lie againſt the hherif, who has the 


King's writ to warrant him ; but the party muſt produce 


not only the writ but the judgment. 3 

In tteſpaſs guere clauſum fregit the defendant pleaded, 
that the plaintiff diſtrained his bog, damage feaſant for 
the ſame treſpaſs; the plaintiff replied, that the hog 


| eſcaped without his conſent, and that he is not ſatisfied 


for the damage; on demurrer it was holden thiit the 
action would not lie, though it was admitted that if the 
diſtreſs had died, the action would revive; but the 


_ eſcape (unleſs the contrary be ſhewed) is the fault of the 


plaintiff. $9 ; 
Treſpaſs vi et armis does not lie againſt a leſſee for 


years for cutting down timber trees, and carrying them - 


away and felling them ; but if after cutting them down 
he let them lie, and afterward carry them away, ſo that 
the taking and carrying away be not one continued act, 
but there is time for the. property of the divided chattel to 
ſettle in the leffor, treſpaſs will lie: and the reaſon why 


he is not otherwiſe liable is, that he has a ſpecial property 


or intereſt in them for repairs and ſhade and therefore if 
the trees be excepted in the leaſe, it will make him 3 
7 | | treſpaſler 
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treſpaſſer equally, with a leſſee at will, and it will lie | 


againſt; tenant: at will, becauſe ſuch acts determine the Co. Lit. 57. 
will 3 but again a tenant by ſufferance the leſſor cannot 
have treſpaſs before entrance, And though treſpaſs will r Raym. 739, 
lie againſt the leſſee for years for cutting the trees where | | 
they are excepted. in the leaſe, yet if he put in his cattle 
to feed, and they bark the trees, treſpaſs will not lie. | 
Note ; if land be leaſed to 4. for a year, and fo from Salk. 414. 
rear to year as long as both parties ſhall agree; this is a 
feaſe. for two years certain; and if the leſſee hold on Ws 
after two years, he is not a leſſee at will (as the old 1 Raym: 208, 
opinion was); but for a year certain, for his holding on 
is an agreement to the original contract; and ſuch an 
executory contract is not void by the ſtatute of frauds, 
for there is no term for above two years ever ſubſiſting at | 
the ſame time : but if the original contract were only for Goodtitle ex 
a year, or if it were at Bf. per annum rent without men- —_ _— 
tioning, any time certain, it would be a tenancy at will roger, 77 1 
aftet · the expiration of the year, unleſs there were ſome Caſe reterved 
evidence, by a regular payment of rent annually or half- PR Berka, 
yearly, that the intent of the parties was that he-ſhould *7*** 
be tenant for a years . A | 
By 6 Ann. c. 18. Guardians, truſtees, huſbands ſeiſed 
in right of their wives and. tenants per autre vie, holdin 
over without. conſent ate made treſpaſſers, but the 
wy not extend to leſſegs for. years. | 
f the lord of a mana cut down ſo many trees as not to C. k. B. 4-9, 
leave ſufficient eſtovers/ his copyholder may bring treſpaſs __ 
againſt him, and recoyer the value of the trees in dama- 
ges; and if the lord leave ſufficient eſtovers, yet he ſhall 
recover ſpecial damages; viz. for the loſs of his umbrage, 
breaking his cloſe, Cc. therefore if the lord have a 
mind to cut trees, he ought to compound with his 
tenant, - | | 


e a leaſe for years excepting the trees, te fer. Caſe, 


* 


If 4. make 
lefſor may enter to ſhew'the trees to a purchaſer, and the t: Co. 46. 
leſſee cannot bring treſpaſs. | 5 ; 

Note ; if 4. plant a tree upon the extremeſt limits of 1 Raym. 737. 
his land, aud the tree growing extends its root into the 
land of B. A. and B. are tenants in common of the tree; 
but if all the roots grow in 4,”s land, though the boughs 
ny mg the land of B. yet the property of the whole 
b n A. . F 

It is not neceſſary to have an intereſt in the ſoil, to 
maintain treſpaſs quare clauſum fregit, but an intereſt in 
the profits is F who has prima tonſura. 3 


1 þ bs N 5 
Py o 


62 Of Treſpaſs 
Welch an Hall, if J. S. agree with the owner of the ſoil to plow and ſow 
8 at the gro und, and for that to give him half the crop, FJ. S. 
ay ag may have his action for treading down the corn, and the 
* owner is not jointly concerned in the growing corn, but 
is to have half after it is reaped by way of rent, which 
may be of other things than money: though in Co. Lit. 
142. it is ſaid it cannot be of the profits themfelves ; 
2 (as it ſeems) muſt be underſtood of the natural 
rofits. 2 | | 
b The plaintiff may prove treſpaſs at any time before 
the action brought, though it be before or after the day 


Co. L. 283. 


Per Holt, 4. 


: B UESLE the plaintiff. ought to confine himſelf to the time in the 


declaration; yet he may wave the continuando, and prove 
a treſpaſs on any day before the action brought, or he 


. may give in evidence only part of the time in the con- 
„19% tinuando. | | | | 
1 Salk. 6334 Note; That of acts that terminate in themſelves, and 


once done cannot be done again, there can be no con- 
tinuando; as hunting or killing a hare, or five hares, 
but that ought to be alledged, that \diver/is diebus ac vici- 
bus between ſuch a day and ſuch a day he killed five hares, 
and cut and carried away twenty trees. And where a 
treſpaſs is laid in continuance that cannot be continued, 
exception ought to be taken at the trial, for he ought to 
recover but for one treſpaſs. But hunting may be con- 
0 tinued as well as ſpoiling and conſuming graſs. 
Nm. 240. Whether the treſpaſs may be laid with a continuando or 
not, depends much upon the conſideration of good ſenſe, 
as where treſpaſs is brought for breaking a houſe or 
| hedge, it may well be laid with a continuando, for that 
pulling away every brick or ſtick is a breach; but if the 
declaration be that the defendant threw down twenty 
perches of hed ge continuando tranſgreſſionem prædictam from 
ſuch a day to ſuch a day, this muſt be intended of a proſ- 
ternation done at the firſt day, and therefore will be ill 
upon demurrer, or judgment by default, but will be aid- 
ed by verdict, becauſe the Court will intend no damage. 
_ $0 treſpaſs cannot be laid of looſe chattels with a con- 
tinuando, and if it be ſo laid, no evidence can be given 
but of the taking at one day, and therefore in-treſpals 
for meſne proceſs it ought to be laid diverſis diebus ac 
vicihus, Where ſeveral tueſpaſſes are laid in one declara- 


Ibid, 


Salk, 639. 


tion, / continuando tranſgreſſiones prædictas, and ſome of 
ttdem may be laid with a continuandoy and ſome not, after 
verdict, che continuando ſhall be extended only to the tteſ- 
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paſſes which may be laid with a continuando. So where Ca, Kk. B. 24. 
the cantinuando is impoſſible, the Court will intend no 
damages were given for it. | | os 

If my diſſeizor cut down the trees, graſs or corn Lifford's Cafe | 
growing upon my land, and afterward I re-enter, I may 11 Co. 51. 
have an action of treſpaſs againſt him, for after my regreſs- 
the law ſuppoſes the freehold always continued in me: 
but if my diſſeizor make a feoffment in fee, or a leaſe for 
years, and afterwards I enter, I may not have treſpaſs 
againſt thoſe who came in by title, for thoſe fictions of 
law ſhall not have relation to make him who comes in by 
title a wrong-doer vi et armis. | „ 

So the law is laid down by Lord Coke, but it may admit Cr. El. 540. 
of doubt, for there are caſes to the contrary, and the rea- Mo. 461. 
ſon of the law ſeems to be with them. ee 200] 

In treſpaſs againſt the tenant in poſſeſſion for meſne pro- Aſtlin ard Par. 
fits, either by the leſſor or the nominal plaintiff, after a re- kin, 2 Burr. 
covery in ejectment, the plaintiff need not prove a title; 55: 
but it · is ſufficient to produce the judgment in ejectment, | 
and the writ of poſſeſſion executed, and to prove the value 
of the profits, and thereupon he ſhall recover from the time 
of the demiſe laid in the declaration, and there is no differ- 
ence between a judgment after verdict, and one by default. 

a caſe the plaintiff can prove his title accrued before Decoſta 25d 
the time of the demiſe, and prove the defendant to have Atkins, per 
been longer in poſſeſſion, he ſhall recover antecedent _ 3 
profits; but in ſuch caſe the defendant will be at liberty Mr 
to controvert the title, which he cannot do in caſe the 
plaintiff do not go for more time than is contained in the 
demiſe ; becauſe being tenant in poſſeſſion he mult have 
been ſerved with the declaration, and therefore the record 
is againft him concluſive evideface of the title; but 
agaiuſt a precedent occupier the record, is no evidence, 
and therefore againſt ſuch-a-one it is neceſſary for the 
plaintiff to prove his title, and alſo to prove an actual 
entry z for treſpaſs being a poſſeſſory action cannot be 
maintained without it. But it may admit of doubt what 
proof of an actual entry is ſufficient: it has been ſaid Stanynoughit 
that the plaintiff will be entitled to recover the meſne ee 1 
profits only from the time he can prove himſelf to have 
been in actual poſſeſſion: and therefore if a man make 
his will and die, the deviſee will not be entitled to the 
profits till he has made an actual entry. Others have | 
holden that when once he has made an actual entry, that 2 R. A. Tit. 
will have relation to the time his title accrued, ſo ag to 2 3 
intitle him As meſne profits from that time, 
llsg a 2 ' 8 and 
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| and they rely on the caſe in Sid. 239. which was treſpaſy 
brought for the meſne profits devant le leaſe, and nothing 
ſaid in the caſe about proving an actual entry antecedent 
to it: they ſay too, that if the law were not ſo, the 
Courts would never have ſuffered plaintiffs in ejectment 
to lay their demiſes back in the manner they now do, 
y that mean intitle themſelves to recover profits 
which they would not otherwiſe be intitled unto, How. 
ever, ſuppoſing a ſubſequent entry has relation to the time 
the plaintiff's title accrued, yet certainly the defendant 
may plead the ſtatute of limitations. 
But another queſtion might be put, 
perhaps occaſion more difficulty, viz. ſuppoſe the defen- 
dant were to plead: the former recovery in the ejectment 
in bar, how muſt the plaintiff reply? it ſeems certain 
that the plaintiff may recover the whole meſne profits in 
the ejectment, and that is apparent from the 16 U 17 
Car. 2. which enacts, that in caſe the judgment be al- 
firmed on the writ of error, the Court may award a writ 
of enquiry as well of the meſne profits, as of the dama- 
by any waſte committed after the firſt judgment, 
rhaps it may be anſwered, that the Court will take 
notice that the proceedings in ejectment are mere 
tious, and only to enable the plaintiff to get poſſeſſion, 
and that it is never uſual to recover more than ſmall da- 
mages for the ouſter, without any conſideration had of 
the-meſne profits. And it is certain the Courts do fre- 
quently take that into conſideration z otherwiſe the leſſot 
would not be intitled to recover at all for the time laid 
in the declaration, fince by his own ſhewing, his leſſce 
and not himſelf was intitled to the action. 
plaintiff were, upon the judgment in ejectment being af- 
firmed on error, to have a writ of enquiry, it would pro- 
bably (if righily- pleaded) prevent his recovering any 
thing in a ſubſequent action of treſpaſs ; and therefore if 
the demiſe were laid any time back, it would be advile- 
able for the plaintiff in ejectment to take (as he may) 
Judgment for his coſts on the writ of error, without har- 
ing any writ of enquiry. Note; in caſe the action be 
brought after a judgment by default againſt the caſual 
jector, it is uſual for the plaintiff to recover the coſts of 
the ejectment, as well as the meſne profits. In caſe the 
Action be brought by the nominal plaintiff. in ejectment, 
the Court will upon application ſta 
is given for anſwering the colts, 
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After recovery in ejectment, one tenant in common 3 wil. 118. 
may maintain treſpaſs for meſne profits againſt another. 

The defendant cannot pay money into Court in an 2 Wis. x15, 
action for meſne profits. 

Bankruptcy Cannot be pleaded in bar to treſpaſs for Doug. 562. 
meſne profits. | 1 1255 
If the plaintiff ſet out the abuttals of his cloſe, he muſt 2 R. A. 677. 
on the evidence prove every part of his abutment; as if 678. 
the abuttal be laid @ parte au/trali to the mill of 4. he 
muſt prove a mill there, and that it was in the tenure of 


A. but it will be ſufficient though there be an highway 


between them. So if the abuttal be aſſigned towards the y,,, 
eaſt, though it be north, if it incline to the eaſt it is ſuſſi- 
cient. If the plaintiff count of a treſpaſs in one acre ſet- 
ting forth its abuttals, and he prove a treſpaſs in any part , 
of that acre ſo-abutted, the jury may find the defendant 
guilty as to that part, | 

Many things may be laid in aggravation of damages, 8. . 
of which alone treſpaſs would not lie; as treſpaſs may be Str. 61. 
brought for entering the plaintiff's houſe, and beatin 
his wife, child, or ſervant; but in ſuch caſe the plaintiff 
cannot recover damages for loſing the ſervice of his child, 
or ſetvant, becauſe he may have a proper action for that 
purpoſe, nor can that be given in evidence; but the 
beating may be given in evidence to aggravate the dama- 
ges; for now (though it has been holden otherwiſe for- id. 223. 
merly) if the principal matter will bear an action, you 
may give any thing in evidence in aggravation of dama- 


114. 


ges, 1. e. any thing that will not of itſelf bear an action; 


for if it will, it muſt be ſhewn, as in treſpaſs guare clauſum 

fregit, the plaintiff would not be permitted to give evi- 

dence of the defendant's taking away a horſe, Sc. But 

in treſpaſs guare ee et domum fregit, he may give in 

evidence that the defendant came into his houſe, and de- 

filed his daughter, | Ro a 
A father brought an action of treſpaſs vi et armis, for , Burr, 1879. 

aſſaulting his daughter and getting her with child, per 

guad ſervitium a It appeared in evidence, that ſhe 

was twenty-three years of age, and that ſhe was got with 

child by the defendant whilſt ſhe was in the ſervice of 

another perſon, and -that being unable to perform her 

ſervice ſhe was diſcharged by her maſter, and received by 

her father out of neceſſity and maintained by him during 

her lying · in; the Court held the action would not lie. 

ut the action will lie, although the daughter be 2 TermRep. 6c. 

above twenty-one years of age, if occaſional acts of 3 Wils. 18. 

| | G3 ſervice | 


for the de 


Of Treſpaſs. 
ſervice be proved although there be no contract for 


ſervice. | 
Where the action is tranſitory (as treſpaſs for taking 
goods) the plaintiff is forecloſed to pretend a right to the 
place, nor can it be conteſted. upon the evidence who 
had the right ; therefore poſſeſſion is juſtification enough 
endant, and it is ſufficient for him to plead 
that he was poſſeſſed of Blackacre, and that he took the 
goods damage feaſant without ſhewing any title. But it 


is otherwiſe in treſpaſs quare clauſum fregit, becauſe 


1 Wils. 219. 


there the plaintiff claims the cloſe and the right may be 
conteſted. © Dh | 

Treſpaſs for taking and detaining his cattle at Tedding- 
ton; the defendant juſtified taking them damage feaſant 
at King/lon, and that he carried them to Teddington and 
impounded them there: it was objected en demurrer that 
the juſtification was local, and therefore the defendant 
ought to have traverſed the place in the declaration; / 
non allocatur, for when the defendant ſays he carried them 
to Teddingtin, and impounded them there, they agree in 


the place; for if the defendant had not a right to take 


1 Raym. 732. 
Co. L. 283. 


s Co. 85. 


Br. General 
Iſſue, 83. 


1 Ray. 725. | 


Hatton and 


Neal, per foo dence articles, by which 


Ch. J. 1633, 


them, he was a treſpaſſer at T:ddington. 
In trefpaſs guare clauſum fregit, the defendant may upon 
not guilty give in evidence that he had a leaſe for years 
(but not that he had a leaſe at will, for that is like 
a licence which may be countermanded at pleaſuae,) ot 
that his ſervant put the cattle there without his aſſent: 
but he cannot give in evidence a right of common, or to 
a way, or any other eaſement ; nor can the defendant 

ive in evidence that the plaintiff ought to repair his 
| * for want whereof the cattle eſcaped ; nor that he 
entered to take his emblements or cattle; nor that he 
entered in aid of an officer for execution of proceſs, or in 
freſh purſuit of a felon, or to remove a nuiſance, nor 
that it was the freehold of A. and that he entered by his 
command or licence, for theſe are all matters of juſtifica- 
tion only. | wu 

(Note; every man of common right may juſtify the 
going of his ſervant, or horſes upon the banks of navigi- 

le rivers, for towing barges, &c. and if the water im- 
pair the banks, they ſhall have reaſonable way in the 


+ neareſt part of the next field.) 


Upon not guilty in no ag the defendant gave in evi- 
Sir Robert Hatton (under whom 


the plaintiff claimed as heir) ſold the defendant 300 0 
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q time and ſuch a time. Sir Robert died, and the defen- 


dant within the time took the trees; upon which the 


plaintiff proved Sir R:bert was only tenant in tail, but 
this was a. voluntary ſettlement of his own; and the 
Judge held clearly that this ſale, being proved to be for a 
valuable conſideration, bound the heir in tail, being 
within the 27 El. c. 4. and beſides the ſettlement was 
army power of revocation, and the plaintiff was non- 
ſuited. + | | | | 
The defendant cannot give in evidence, that the Co. L. 243, 
goods were ſeized as a heriot, or hat they were diſtrained March 31. 
damage feaſant, &c. but in treſpaſs for taking goods 3. 
from the plaintiff*s wife, he may give in evidence that 
they were taken after a decree for be (for that is a 
ſeparate maintenance, and not in the power of the huſ- 
band.) But he cannot give in evidence that the plaintiff Salk. 4, 
had no property, for poſſeſſion is ſufficient to maintain 
treſpaſs. So he may give in evidence, or plead that he | 
is tenant in common with the plaintiff; but if he would Ante. 34. 
take advantage of a ſtranger being ſo, he muſt plead it 
in abatement, for that will not prove him not guilty, - 
So if there be two defendanis, they may plead a tenan- Salk, 4. 
ey in common in one of them with the plaintiff, | 
lt treſpaſs be brought by an executor againſt an execu- Ca. K. B. 441. 
tor de ſon tort, he may give in evidence payment of debts 
to the value in mitigation of damages; but yet there 
ſhall be a verdict againſt him, for he is nevertheleſs a 
treſpaſſer, . n | 
If treſpaſs be brought againſt a ſheriff who has levied 1 Raym, 733. 
goods by virtue of a ff. fa. againſt the plaintiff, he need | 
not ſhew the judgment. But if the goods were the goods 
of J. S. and the plaintiff claim them by a prior execu- 
tion (or ſale) that was fraudulent, the ſheriff muſt ſhew 
a copy of the judgment, 5 | 5 | 
Note; A ff. fa. is de bonis et catallis debitoris, and Salk. 495, 
therefore the debtor's goods only can be taken in execu- 
tion: but the lev. fa. is de exitibus terre, and therefore 


the cattle of a ſtranger levant and couchant may be taken, 
for they are iſſues; but the cattle of another tenant in 


common cannot, for he has done nothing but what he 
might do; but then his title muſt be found by the in- 
quiſition, for otherwiſe he is bound till he avoid it by a 
monſtrans de droit. The fi. fa. firſt delivered to the ſheriff Salk. 220, 
1 to be firſt executed; but if he execute the ſecond - + 
hrit, the execution is good, and the party can only have 
his remedy againſt the ſheriff. Note; at common law 

| 15 64 the 


Lambeit Y. 
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the _=_ were bound from the tefle of the writ, but by 
2 


r. 2. they are bound only from the delivery of the 
writ to the ſheriff. 

Note; by 21 Fac. 1. The defendant may to a treſpaſs 
guare clauſum fregit, plead a diſclaimer and that the treſ- 
aſs was by negligence or involuntary, and tender of ſuf- 
— amends before the action brought; whereupon, 
or upon ſome of them, the plaintiff ſhall be enforced to 

join iſſue. 
If in treſpaſs quare clauſum fregit a man declare general- 


Strother, _ 14 ly in ſuch a vill, the defendant may plead /berum tene. 


G. 2 C 


* o 


6 Mod, 117. 


2 Lit, 148. 


Cr, El. 492. 


- Which are his freehold, and the plaintiff fay they are his 
| freehold, and in truth the plaintiff and defendant have 


mentum, and if the plaintiff traverſe it, it is at his peril; 
for the defendant, if he have any part of the land in the 
whole town, ſhall juſtify it there; and therefore the bet- 
ter way is for the plaintiff to make a new aſſignment. 
Yet 4. how can he make a new affignment, unleſs the 
defendant in his plea give a name certain to the locus in 
quo? and therefore in Dy. 23. c. 147. it is ſaid, that if 
the defendant ſay, that the locus in quo is fix acres in D. 


both ſix acres there, the defendant cannot give in evi- 
dence, that he did the treſpaſs in his own ſoil, unleſs he 
gave a name certain to the fix acres, for otherwiſe (ſays 
the book) the plaintiff cannot make a new aſſignment. 
And it is certain that where the action is tranfitory (as 
for taking the plaintiff's goods) the defendant, if he 
would plead the locus in quo to be his freehold, and that 


he took the goods damage feaſant, muſt aſcertain the 


place at his peril ; becauſe by his plea he has made that 
local which was at large before ; for the taking of the 
goods is the gift of the action, and therefore the plaintiff 
may prove it at a different place than that laid in the 
declaration. | 

If the plaintiff make a new aſſignment, and the general 
iſſue be joined thereon, the plaintiff cannot prove the 
defendant guilty at the place mentioned in the bar; for 
when the plaintiff makes a new aſſignment, he waives 
that whereto the defendant pleaded in bar; ſo as in truth 
if it be the fame place, he can never take advantage 
thereof, and therefore if it be the fame, yet the defendant 
dn e not to rejoin that it is fo, but plead not guilty, 


and take advantage of it at the trial. 


As treſpaſs is a poſleſfory action, it is enough for the 
plaintiff in his replication to. traverſe the title ſet out by 
the defendant, without ſetting: up a title ip himſelf, F . 
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t by the poſſeſſion ad mitted in the plea in givi ng colour is ſuſſi- 


the cient, unleſs the defendant can make out a title in himſelf, 
If in treſpaſs for taking a gelding, (or other chattel) the 
ſpaſs defendant plead that the place where is 100 acres, and ö 


treſ- that F. S. is ſeiſed thereof in fee, and that he as his 11 G. . C. B. 
f ſuf · ſervant and by his expreſs orders took the gelding (or 
pon, other chattel) damage feaſant, the plaintiff cannot reply 
ed to de injuria — propria abſque tali cauſa, for that would put 
in iſſue three or four things; but he muſt traverſe one 


1eral- thing in particular, 
tene- If the defendant plead that it is his freehold, the Lambert ad 
peril; plaintiff may reply three ways, 1. That it is his free- Strother. 
n the hold, and then he muſt always traverſe the defendant's 
e bet- plea except in one caſe, and that is where he makes a 
ment, new aſſignment, 2. Or he may derive a title under the 
\s the defendant, and then he muſt not deny its being the de- 
ocus in fendant's freehold. 3. He may ſet up a title not incon- 


hat if ſiſtent with the defendant's; and then he may either tra- 

in D, verſe the defendant's title, or not, as he pleaſes, | 
are his If the declaration be for taking away a ſtack of rye, 2 R. A. 634. 
t have the jury may find the defendant guilty as to five quarters 
n evi- parcel thereof, and not guilty as to the reſidue. So if Cr. Car. 54. 
leſs he WF the declaration be for cutting and taking away trees, the 
> (fays defendant may be found quiſty of the taking, though not 
nment, of the cutting. So if there be two defendants, the jury Carth. 20. 
"ry (4 WF may find them ſeverally guilty as to part, and ſeverally 3 Mid. 112. 
if de not guilty as to the reſidue, and aſſeſs damages ſeverally; 
nd that but if the jury were to find them guilty de præmiſſit, and 
ain the then ſever the damages, it would be ill, for by finding 
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de that them guilty de premiſſis, they find them equally guilty, | 4 
of the and then they cannot ſever the damages, which is to find 1 

plaintiff one more guilty than the other. 3 . 4 
in the Treſpaſs againſt two for taking goods; the one plead- Tilly and 1 
ed not guilty, and verdi& againſt him; the other Woody, 7 E. 4. 1 

general W pleaded the plaintiff had given him the goods, and ver- 27. ted Hob. 1 

ove the dit for him; and it was holden that the plaintiff ſhould The, 63. S. P. 1 
dar z for not haye judgment againſt the other, it being one action, | 1 
> waives and the Court apprized that the title was againſt the 1 
in truth II plant. | 1 | 4 
lvantage WH In an action for a joint treſpaſs againft two, if the ; Bur. 2793. * 
efendant I jury find the defendants guilty of a joint treſpaſs, they 11 Coke 6. 9 
t guilty, | | 0 } 


cannot ſever the damages, | 7c 
h for the „ 0 W te | 10 555 13 , 
t out by Bp. — 19 13 143 £3 $320 |; 


fs, „ ati) e l ar 199% ere 


$ 
n 

Loh 

WH 


9 OR Ar EY RI 
WH 


He 


watt 2 
= a FE 
— «Ka * 
N ie” . 


. H# ALL 7 
_—_— 


A 
ö 
—— 


. 
> 2 ** 
. 

* n 
(1 Y 22 


3 and 


Of Ejectment. 


CHAPTER III. 
Of EjeAment. 


1 ſecond ſort of action which may be brought for 
an injury affecting the real property of the party is 
an ejectment, by which a term for years is to be recover- 
ed; and as this is almoſt the ſingle action now in uſe for 
the recovery of eſtates, (the perſon who claims the right 
bringing an ejectment in the name of a fictitious leſſee) 
it will be neceſſary to treat pretty largely upon this 
head. | 
The plaintiff who claims a title feigns a leaſe, and in 
the name of the fictitious leſſee delivers a declaration 
againſt the caſual ejector (who is alſo ſome feigned perſon) 
to the. tenant in poſſeſſion; upon this declaration there is 
indorſed a notice to the tenant in poſſeſſion, in the name 
of the caſual ejector, ſignifying that unleſs he appear and 
defend his title, he ſhall let judgment paſs by default, 
This ſervice may be on the tenant himſelt in any place 


D'ot. Ei. 10 G. off the premiſes, but if it be on the wife or ſervant, it 


muſt be on the ptemiſes; and if it be on the ſervant, 


Barnes 194-278. there muſt, be ſome acknowledgment by the tenant of 


2 Burr. 1116. 
3 Burr. 1181. 


— 


3 Burr. 1292+ 


having received it, 2 F 
But in particular caſes, as where the tenant in poſſeſ- 
ſion abſconds, &c, ſervice of the declaration on his 
ſervant, or if no perſon in the houſe, affixing a copy of 
it on the door, has been ordered to be deemed good 
ſervice. 73 ES 15 word 
By 11 G. 2. c, 19. the tenant muſt give notice to his 
landlorg, of any declaration in ejectment, under the pe- 
nalty of three years rent, and the landlord may, by leave 
of the Court, make himſelf defendant with the tenant 


in poſſeſſion, in caſe he appear; and in caſe ſuch tenant 


refuſe to appear. judgment ſhall be ſigned againſt the ca- 
ſual ejector; but upon the landlord's entering into the 
like rule to confeſs as the tenant oyght to have done, the 


Court ſhall order a ſtay of execution upon ſuch judgment 


till further order. 


7 Term Rep. 
647. 


The penalty of 11 Geo. 2. does not extend to a tenant 
of a mortgager, who does not give him notice of an 
® ejectment brought by the mortgagee to enforce an attorn- 


ment. 1 
15 8 A land- 


to att 
may re 
he had 
By | 
ejectm 
«claimi! 
any m. 
peridin 
deemir 
a righ 
ſhall 2 
at any 
gagee 
refuſal 
depend 
mort. 2 
any ſui 
ney for 
compu 
lo paid 
to be 11 
Wh: 
will nc 
act, ar 
upon p 


mortga 


By 4 


to re- e 
diſtreſs 
any for 
ment, | 
tenant” 
the ſam 
Caſe th 


place 00 


. Of Ejeftment. |, | | 91 
A landlord cannot maintain an ejectment againſt ax Term Rep. 
tenant holding from year to year, without half a year's 159. 
notice to quit, ending at the expiration of the year, and ' 
there is no diſtinction between houſes and land. 

Ejectment will lie by a mortgagee againſt a tenant Pong. az. 
under a leaſe from the mortgager, ſubſequent to the mort- 
gage without notice to quit; and even if the leaſes prior 
it for to the mortgage, the tenant ſhall not ſet it up in eject- = 
iy 18 ment againſt the mortgagee, if he has notice, that the 1d ag. n. 
over- WW * mortgagee only means to compel him to attorn and not to 


ſe for turn him out of poſſeſſion. 
right A ſecond mortgagee: who takes an aſfignment of a term 1 Term Rep, 
eſſee to attend the inheritance, and has all the title-deeds, 7335 
1 this may recover in ejectment againſt a former mortgagee, if 

; he had not notice of ſuch prior mortgage. 
ind in By the 7 Geo. 2. c. 70. It is enacted, that where any 
ration ejectment ſhall be brought by any mortgagee, or thoſe 
er ſon) claiming under him, for the recovery of the poſſeſſion of 
Acre is any mottgaged lands, &c, and no ſuit ſhall be then de- 
name pending in a court of equity for the foreclofing or re- 
ar and deeming of ſuch mortgaged premiſes, if the perſon having 
efault, a right to redeem ſuch mortgaged premiſes, and who 
7 place ſhall appear and become defendant in ſuch action, ſhall 
ant, it at any time pending ſuch action, pay unto ſuch mort- 
m— agee or perſon claiming under him, or in caſe of his 
JAN 


refuſal ſhall bring into Court where ſuch action ſhall be 
F depending all the principal monies and intereſt due on ſuch 
poſſeſ- mortgage, and alſo all ſuch coſts as have been ex pended in 


on * any ſuit at law or in equity upon ſuch mortgage, (ſuch mo- 
p -.4 


ney for principal, intereſt, and coſts, to be aſcertained and 
d goo computed by the proper officer of the Court) the monies 
ſo paid and brought into Court, ſhall be deemed and taken 


e to his to be in full ſatisfaction and diſcharge of ſuch mortgage. 
the per W rtgat he Cour 
here there are two or more mortgages, the Court , Bla. Rep. 

y leave BY will not ſtay proceedings on application under the above 726. 
tenant at, and compel a redemption of one mortgage only, 

) tenant BY upon payment of the principal, intereſt and coſts on that 

the ca- mortgage, without redeeming the reſt | 

4 he 552 7 Ke 

into * By 4 G. 2. c. 28, where the landlord or leſſor has right 
one, the to re-enter for non-payment of rent, and no. ſufficient 
adgment diſtreſs is to be found on the premiſes, he may, without 

| S formal demand or re-entry, ſerve a declaration in eject- 

a 7 ment, or in caſe the ſame cannot be legally ſerved, or no 

8 ae tenant be in actual poſſeſſion of the premiſes, then affix 
N 2 5 


the ſame upon the door of any demiſed meſſuage; or in 

* caſe there be no meſſuage, then upon ſame notorious 

A land- place of the lands. | De” 
| . ut 


92 Y | Of Fjetment.” 


N. B. The But the ſame act, where an ejectment is brought againſt 


. wee done a tenant for non-payment of rent, the tenant may at any 
„0 cli ad. time before the trial pay into court the rent-arrear and the 
Sal«. 597. Coſts, and thereupon the proceedings ſhall be ſtayed. 
Tender of rent, before declaration delivered, will ſtay 
. the proceedings under this act. 
x Term Rep. A truſtee of a term without notice of an agreement for 
1 a leaſe prior to the grant of a term may maintain eject- 
ment againſt the tenant in poſſeſſion under that agtee- 
| ment, ; . 
Pure ex dem. In ejectment by a landlord, the tenant, moved to ſtay 


Withers & al'v. proceedings upon payment of rent-arrear and coſts, On 
5 ps to e 9 was inſiſted for the plaintiff, that 
the caſe was not within the act, for that it was not an 
ejectment founded fingly on the act, but that it was 
brought likewiſe on a clauſe of re-entry in the leaſe for 
not repairing, and the leaſe was produced in Court: 
However, the rule was made abſolute, with liberty for 
the plaintiff to proceed upon any other title. 

The perſon who ſwears to the ſervice muſt ſwear 
poſitively that ſuch a one is tenant in poſſeſſion, and 
that he read the indorſement to him and acquainted him 
with the contents thereof: and upon this affidavit the 

| plaintiff moves for judgment againſt the caſual elector, 
which is granted unleſs the tenant enter into the common 
rule of confefling leaſe, entry and ouſter, | 
If there be ſeveral perſons who claim title, the rule 
may be drawn generally or particularly: generally, as 
that J. S. who claims title to the . in queſtion in 
his poſſeſſion ſhould be admitted defendant for ſuch meſ- 
ſuages; and this puts a neceſſity on the plaintiff to diſ- 
tinguiſh by proof what tenements are in each tenant's 
poſſeſſion, otherwiſe he can have no verdict, But if the 
rule be drawn ſpecially, that. ſuperſedes the neceſſiiy 0 
proof that the lands are in his poſſeſſion. | 
If the plaintiff after iſſue and before the trial enter into 
Cr. Car. 261. part, the defendant may at the aſſizes plead this as a plea 
puis darrein continuance in bar to the plaintiff's action, but 
it is at the diſcretion of the juſtices, whether they will 
receive it; but if they do, it ſtops the trial, and the 
+ plaintiff is not to reply to it at the aſſizes, but the judge 
is to return it as parcel of the record of niſi privs. 
Tue plaintiff has a right to proceed both for the poſ- 
ſeſſion and the treſpaſs, and therefore the death of the 
leſſor (though only tenant for life) is no abatement ; but 
if the plaintiff in ſuch caſe inſiſt to go on, 3 
5 85 ; | | W 


Str. 10 36. 


plaintif 
deed, ( 
as natu 
verdict, 

If a} 
defenda 


will oblige him to give ſecurity for payment of the coſts, 
in caſe judgment go againſt him, | i 

If on the trial the defendant will not appear and con- 
feſs leaſe, entry and ouſter, the courſe is to call the de- 


fendant to confeſs c. and then to call the plaintiff and 


nonſuit him, and pray to have it indorſed on the p/tea 
that the nonſuit was for want of confeſſing, &c. and 


then upon the return of the po/tea judgment will be given 


againſt the caſual ejector. 


If there be ſeveral defendants and ſome of them do not 1 Rm. 


appear and confeſs, according to the old method a verdict Claxmare ard 


was to be taken for them, and the peſtea was indorſed ny 


that the verdict was for them becauſe they did not con- 
feſs. But it is ſaid, Salt. 456. that by a rule made 4 
An. B. R. the plaintiff ſhall go on againſt thoſe who will 


confeſs, and ſhall be nonſuited as to thoſe who will not; 


but the cauſe of the nonſuit ſhall be expreſſed on the re- 
cord, and upon the return of the pofea, the Court bein 
informed what lands were in the poſſeſſion of thoſe defen- 


dants, judgment ſhall be entered againſt the caſual ejector 
as to them. | 5 


N. B. I can find no ſuch rule in the printed book: EI «xd 
and E. 7 G. 2. in C. B. upon the precedent of Claxmore Knowles, 


and Searle and others, judgment was given on motion * 


againſt the caſual ejector, as to ſuch of the defendants as 
were acquitted at the trial for not confeſſing, as appeared 


by an indorſement on the peſtea; and this ſeems the right 


Barnes 118. 


Way. , : DES 
if there be ſeveral tenants in poſſeſſion, the plaintiff 2 Keb. 527 


muſt deliver a declaration to each of them. 


Where the houſe is empty it is neceſſary to ſeal a leaſe Savage 


on the land, and give rules to plead, and when they are 


out, upon affidavit of the whole matter the Court grants 


judgment; but in ſuch caſe if the tenant has not vacated 
poſſeſſion (and a very little matter will ferve to keep the 


poſſeffion, as having ſome beer in the cellar) the judgment 


and execution will be ſet afide with coſts. 


— 
% 


Where a corporation aggregate is leſſor of the plain- Car. 396. 


tiff, they muſt give a letter of attorney to ſome perſon to 
enter and ſeal a leaſe upon the land, and therefore the 
plaintiff ought in ſuch caſe to declare upon à demiſe by 
deed, (for they cannot enter and demife upon the land, 
as —__ perſons can) though this will be aided” after 
verdict. | | 2 Fray 


» 


[f a material witneſs for the defendant be alſo made a Mich. g G. of 


defendapr, the right way is for him to let Judgment go 3 


armer 


or teſcue. 


v. Dent 


9% | © Eiben. 


by default; but if he plead, and by that mean admit 
himſelf tenant in poſſeſſion, the Court will not afterwards 


upon motion ſtrike out his name. But in ſuch caſe if he 


conſent to let a verdict be given againſt him for as much 
as he is proved to be in poſſeſſion of, I ſee no reaſon why 
he ſhould not be a witneſs for another defendant. 
If an ejectment be brought for a church, the curate 
may move for a ſpecial rule to defend only quad a ſpecial 
right of entry to perform divine ſervice. So it is ſaid in 
Salk, 256. But in Martin and Davis, the Court denied 
to let the parſon of Hampſtead chapel defeud only for a 
right to enter and perform divine ſervice, ſaying the caſe 
in Salk. has been often denied. | 
An ejectment will lie for nothing of which the ſheriff 
cannot deliver execution: therefore it will not lie for a 
rent, common, or other thing lying in grant, gue neque 
tangi nec videri poſſunt; but it will he for common appen- 
dant or appurtenant, for the ſheriff by giving poſſeſſion of 
the land gives poſſeſſion of the common; fo it will like- 
wiſe lie for tithe by the 32 H. 8. c. 7. where they are ap- 
propriated ; but in ſuch caſe the demiſe muſt be ſet forth 
to be by deed, though after a verdict this would be aid- 
ed; it muſt likewiſe ſhew the nature of the tithe, 
Whatever creates a diſcontinuance is a bar to an eject. 
- ment z as if tenant in tail make a feoffment, or levy a 
fine to another in fee, the iſſue cannot bring ejectment 
as he may if his anceſtor alien by leaſe and releaſe with- 
Ed. Seymonr's Out warranty. If tenant in tail, remainder to B. iu tail, 
Cafe, 10 Co. 96. bargain and ſell to C. and his heirs and aftetwards levy a 
: fine with proclamations to C. and his heirs, who infeoffs 
D. tenant in tail dying without iſſue, the remainder- 
man may bring ejedtment, for the fine levied to the bar- 
gainee makes no diſcontinuance of the remainder, no 
eſtate of freehold paſſing by it; but if it had been levied 
before the bargain and ſale. inrolled, or if the bargain and 
ſale had been expreſsly made to declare the ute of the 
fine, ſo that both muſt have been conſidered as one con- 
veyance, it had been otherwiſe z and the feoffment ot the 
conuſee is no diſcontinuance of the remainder, for none 
can diſcontinue the remainder or reverſion, but he only 
to whom the land is entailed, and none can diſcontinue 
an eſtate tail, unleſs he diſcontinue the reverſion of him 
who has the reverſion, or remainder if any hath the re- 
mainder, Cc. therefore if a donee in tail, reverſion in the 


une 


* 0 


Ce. L. 337. 


Co. L. 335- 


donor, lufeoff the donor, it is no diſcontinuance. 80 if 
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ſuch things as lie in grant works no diſcontinuance, — 
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the tenant in tail could not diſcontinue the eſtate tail; 
though he might have barred it by a common recovery. 
And note, that it is a maxim, «hat a grant by deed of c 1. 258 
So a fine ſur grant and render, or ſur conuſance de troit ©, I. 333. 
tantum.— It is likewiſe a maxim, that none can make a 1 R. A. 633. 
diſcontinuance but he who is ſeized of the eſtate tail im C, E. 828. 
poſſeſſion; and therefore if tenant for life and he in re * 
mainder in tail make a feoffment by deed, it is no diſ- 
continuanee. So likewiſe if they levy a fine. — If tenant Co. Lit. 303. 
in tail make a leaſe for the life of the leſſee, it is a leid 326. 
diſeontinuance; and ſo it is though the remainder- man | 
join in the leaſe, A tenant for life, - remainder to his cr. Car. 405 
wife for life, remainder to the heits of their bodies, re- 1 Lev. 36. 
mainder to B. huſband and wife levied a fine with war- 
ranty, and died ſans iſſue, B. brought ejectment, and it 
was holden that the fine was no diſcontinuance, and 
13 the warranty no bar: and note, no diſcon- 
tinuance;laſts longer than the wrongful eſtate created by 
it, therefore where tenant in tail Jevied a fine to B. for 
life, and after levied a ſecond fine for the uſe of himſelf 
in fee, and then bargained and fold to J. S. it was hold- 
en the firſt fine made a diſcontinuance only for the life of 
B. Secondly, the ſecond fine did not enlarge the diſ= 
continuance, becauſe the eſtate returned back to the cos « 
nufor. "Thirdly, if the ſecond fine had been levied to a 
ſtranger, yet during the life of the firſt conuſee it had 
been no diſcontinuance. | 

By 32 H. 8. c. 28. No fine, feoffment or other act, 
made, ſuffered, or done by the huſband only, of any 
manors, e. being the inheritance or freehold of the 
wife,” during the coverture ſhall make a diſcontinuance 
thereof, — A feoffment by huſband and wife is within this 
act. So where during the coverture lands ate given to 
the huſband and wife, and the heirs of their two bodies. 
But in that caſe if the huſband levy a fine with procla- g Co. 72. 
mations it will bar the iſſue, and if five years paſs aftet 
bis death without any entry or claim by the wife, her | 
entry will be taken away and her right extinguiſhed, "Tf cr. Car. 
land be given to the huſband and wife, and the heirs of 
the body of the huſband, and the huſband make a feoff- 
ment in fee, this is a diſcontinuance if he ſurvive his 
wife, but not otherwiſGQ | ny 3 

By 11 H. 7. c. 20. If any woman having an eſtate in 
dower, ot for' life or tail, jointly with her huſband' or 
wholly-to herſelf or to het uſe; of the inheritance or pur- 
in | chaſe 


Co. L. 333- 
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Of Ejettment, 


chaſe of the huſband, or given to the huſband or the wife 
in tail or for life, by any anceſtor of the huſband's of 
other perſon ſeiſed to the uſe of the huſband or his. anceſ- 
tors, being ſole or with other after taken huſband diſcon- 
tinue, alien, releaſe or confirm with warranty, or by 
covin ſuffer a recovery, all ſuch recoveries, diſcontinu- 
ances, Cc. are void, and every perſon to whom the in- 
tereſt ſhould belong after the death of the woman, may 
enter as if no diſcontinuance had been; and if ſuch huſ- 
band and wife make ſuch diſcontinuance the pet ſon to 
whom the manors, -&c. ſhould belong after the death of 


the woman, may enter and hold according to ſuch title 


as he ſhould have had if the woman had been dead, and 
there had beęn no diſcontinuance, as againſt the huſband 


during his life, provided that the woman after the death 


of the huſband may re-enter. But if fole when the diſ- 
continuance is made, ſhe ſhall be barred: for ever, and 
the n to whom the intereſt belongs may enter. 

If a huſband deviſe to his wife in tail, remainder to B. 
in fee, and the wife with a ſecond huſband levy a fine to 
J. S. the ſon by the ſecond huſband cannot enter; for 
though it is within the words, it is not within the intent 
of the act. COTE INT | 

It is within the act, though the gift by the huſband 


or his anceſtors, by which the wife takes, were made a 
well in conſideration of money paid by the feme or her 


father, as of the marriage. But it is otherwiſe if the land 


de ſettled by the anceſtor of the wife in confideration of 


the marriage, and of money paid by the huſband z for it 
ſhall be intended, that her advancement was the princi- 


pal cauſe of the gift. But if conveyed by a ftranger in 


conſideration of the wife's fortune paid by her father to 
the vendor, and other money paid by the baron, it it 
within the act. 0 | | 

If the iflue in ſpecial tail, remainder- to him in fee, 
levy 2 fine, and after his mother being tenant in tail 
within this a& leaſe for three lives, (not warranted by 32 
H. 8.) living the iſſue, the conuſee may enter. But if 


the reverſion in fee had been in another, the conuſee 


could not enter, becauſe he would take only by eſtoppel; 


nor the heir becauſe he was concluded. bimſelf by the 


fine; nor his iſſue who is likewiſe barred. But if the 


wife tenant in tail ſuffer a recovery, and the iſſue in tail 
releaſe to the recoverer, the iſſue of that iſſue is not bat- 
; red thereby. 8 | Ny 
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Of Ejectment. 


\ 
wife By 21 Juc 1, c. 16. None ſhall make an entry into 13440 
s of land, but within twenty years after their right or title | "+ +0 
ceſs ſhall firſt deſcend or accrue to them, with the uſual ſaving | "$4.08 
con- for infants, feme-coverts, c. therefore if the leſſor of „ 
r by the plaintiff be not able to prove himſelf or his anceſtors "= 
Linus to have been in poſſeſſion within twenty years before the 5 74 
e in- action brought, he ſhall be nonſuited. a oY 
may If a declaration in ejectment be delivered within twenty a. K. B. Thy} 
huſ- years, and a trial had, whereby there is leaſe, entty and * N 49 
on to ouſter confeſſed ; yet if the plaintiff being nonſuited in that 2.9 
th of action bring another after twenty years, that will not be muy; 
| title proof of an entry, to bring it out of the ſtatute of limita- £34 
, and tions, for that muſt be an actual entry. #01 
{band Note; the poſſeſſion of one joint-tenant or parcener is por and Grey 5-24 
death the poſſeſſion of another. So if the defendant were to Salk. 285. 7 
e diſ- prove that the ſiſter of the plaintiff had enjoyed the eſtate age _ — BD: 
„ and Wl above twenty years, and that he entered as heir to her; Jin Sues, Wh 
| the Court would, not regard it, , becauſe her poſſeſſion 1680. £ ” 
to B, would be conſtrued to be by curteſy, and not to make a Salk. MSS. * 3 
ine to. Wl diſheriſon, but by licenſe to preferve the puſſeſſion of the nero 1 4 
; for brother, and not to be within the intent of the ſtatute. 548 
intent But perhaps it would be within the ſtatute, if the brother 1 
had ever been in the actual poſſeſſion and ouſted by his 7 
{band WM fiſter, for then her entry could not poſſibly be conſtrued LE 
ade ay to be to preſerve his polſeflion, £ 
or her In ejectment for mines, evidence of being lord of the La. Cullen 2. % 
e land WF manor is not ſufficient, for it is neceſſary to ſhew an Rich. M. 14 5g 
ion of {MW aQual poſſeſſion of the hereditament in queſtion; and for S.. K. B. 51 
for it the ſame reaſon a verdict in trover for lead dug out of a $I 
xrinci- nine is no evidence, for trover may be brought on pro- FH 
ger in  pfrty without poſſeſion. | 1 
her to Where the plaintiff is deviſee of a term, he muſt Co. L. 240. 2M 
„ it is WM prove the aſſent of the executor to the deviſe ; to which BY: 
purpoſe the caſe of Young and Holmes is worthy of notice; $:r. 20. 1 
in fee, chere the leſſee for years had deviſed his term to his exe- 236 
in tail I cutor for life, paying 5. to J. S. remainder to the leſſor 3580 
| by 32 of the plaintiff, the executor dying, his executrix enter— 4 
But if Ned; and on ejectment it was holden, firſt, that the exe- | 
>onuſce WM cutor took as executor and not as legatee, and therefore 
toppel; the remainder- over not executed, and that it was incum- 
by the bent on the remainder-man to prove a ſpecial aſſent 
ik the thereto as to a legacy; upon which the plaintiff proved 
in tail N hayment of the 50/, and that was holden to be a ſufficient 
ot bar- ent, and the plaintiff recovered, But where it is a 
| . ſreehold it is not neceſſary to prove poſſeſſion, for the 
J 


lay caſts the freehold on SOFT. and though the 


heir 


heir have entered before him and died, yet that will not 
bar his entry. 5 | 
By 21 Fac. 1. c. 16. Twenty years poſſeſſion tolls the 
entry of the perſon having right, and conſequently though 
a the very right be in the defendant, yet he cannot jutlify 
3 his ejecting the plaintiff. So if an ejectment be brought by 
3 J. on the à lord againſt a cottager, twenty years poſſeſſion is a 
WeſternCircuit. good title; for if the poſſeſſion of the manor ſhould be 
| a poſſeſſion of the cottage, the lord would have a better 
title to that than to any other part of his eſtate; yet a 
diſtinction has been taken and allowed by all the judges 
on a Caſe reſerved by Lord Chief Baron Pengetly that if 
a cottage is built in defiance of a lord, and quiet poſſeſ- 
ſion has been had of it for twenty years, it is within the 
ſtatute: but if it were built at firſt by the lord's per- 
miſfion, or any acknowledgment have been ſince made, 
(though it were an hundred years fince) the ftatute will 
not run againſt the lord, for the poſſeſſion of a' tenant 


Ex dem. Liſle At will for ever ſo many years is no diſleifin ; there muſt 
v. Harding, be a tortious ouſter, and it is not to be preſumed a 
G. F: £727. country fellow ſhould build in oppoſition to the lord, 
Holt Wells, unleſs it be ſhewn, or conveyances are produced. 

1 R. A. 659. Receipt for rent by a ftranger is no evidence of poſſeſ- 


b. 2. ſion, ſo as to take it out of him in whom the right is, 


b. hp bg . ; 
* © os. for it is no diſſeiſin without the admiſſion of him who 
C, 12. right has; not even though he make a leaſe to the tenant 
1 by indenture reſerving rent, unleſs he make an actual 


entry: ſo though the tenant declare he is in poſſeſſion 
for the ſtranger; though it may be proper to be left to a 
Jury, eſpecially if the ſtranger have any colour of title, 
The grantee of a rent charge, with power to enter and 
retain guouſque he be ſatisfied, has ſuch an eſtate that hc 
may demile.it to a plaintiff in eg So. may tenant 


1 Saund. 112. 


Selk. 560 py elegit, but it will be neceſſary for him to prove the 
judgment, the elegit taken out upon it, and the inquili- 
tion and return thereupon, by which the land in queſtion 
is aſſigned to him; and if by that it appear, that more 
than a moiety was extended, he could not recover, for it 
would be þ/o fas void, and not need a judgment or 

audita querela to avoid it. 

Wark and So the conuſee of a ſtatute-merchant may bring eject- 

Palmer, per ment, but then he muſt prove a copy of the ſtatute, and 

eee of the capias ſi laicus returned, and the extent alſo return- 

orcheſter, 1699 | X | 

Salk. Miss. ed, and alſo the /zbzrate returned; for though by the 

Salk, 563. return of the extent an intereſt be veſted in the conuſee 


yet the actual poſſeſſion of the intereſt is by the att” ; 
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The plaintiff made title under.one who obtained judg- Carth. 245. 


ment by default againſt the heir upon a bond of his an- 
ceſtor, and had taken out a general elegit againſt all the 
land of the heir. The defendant's title was likewiſe by 
judgment againſt the heir on a bond of his anceſtor, and 
it was upon a bill filed precedent to the plaintiff's judg- 
ment, to which the heir pleaded riens per diſcent præter 
the land in queſtion, and thereupon he took a ſpecial 


judgment againſt the aſſets confeſſed (but this was ſubſe- 


quent to the plaintiff's judgment) and had an extend: facias 
of the whole land, and was put in poſſeſſion by the ſhe- 
riff; and per Holt, this ſpecial judgment ſhall have rela- 
tion to, and bind from the time of finding the original; 
but ſuch a general judgment as the plaintiff's will not 
operate by way of relation, but bind cnly from the time 
the judgment was given; and thereupon the plaintiff was 
nonſuited, | | : | 


If the ejectment be brought for a rectory, the plaintiff , Sid. 22 


ought to prove his leſſor was admitted, inſtituted and 


inducted, and has read and ſubſcribed the thirty- nine 
articles, and declared his aſſent and conſent to all things 
contained in the Book /of Common Prayer, but he need 
not prove a title in the patron; for inſtitution and induc- 
tion upon the preſentation of a ſtranger is ſufficient to bar 
him who has right in an ejectment; and to put the right- 
ful patron to his guare impedit. 

The demiſe muſt be laid after the title accrues, other- 
wiſe the plaintiff will be nonſuited; but Lord Hardtuicte 
inclined to think that, where an eſtate was ſettled to 4, 
for life, remainder to his firſt and other ſons, a poſthu- 
mous ſon might lay the demiſe from the time of his 
father's death, and that the defendant would be eſtopped 
to ſay he was not born, by 10 C11 VV. 3. c. 16.— Note, 
dalt. 228. makes a guære, whether this 
a deviſe, becauſe the words are, where an eſtate by 
marriage or other ſettlement is limited,” but there ſeems 
7 im ground for the doubt. | 

"The plaintiff muſt lay the commencement of his ſup- 
poſed leaſe to have been precedent to the ejectment by 
the defendant ; therefore if a leaſe were made 27 April, 
babend. a dict. 27 April, virtute cujus the plaintiff on the 


tute extend to 


3 Atkſ. 204, 


L Sid, 8. 


lame day entered, and was poſſeſſed till the defendant ch. I. ,.c, 


poftea eodem 27 April did eject him, it would be bad; but 
the plaintiff is not bound to mention the particular day 
of the ouſter, ſo it appear to be before the action brought, 
and after the term commenced. | | 
. H 2 Eject- 
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Cr. J. 96. 
| wat and 


Goole. 


Str. 1211. 


Cr. ]. 266. 


6 Co. 14. b. 


1 Show. 342. 
Morris and 
Barrow, Hil, 


16 G. 2. 


1 Raym. 726. 
Lit. ſect. 316. 
Law of Eject- 
ments, 86. 


Peters ex dem, 
Winton 
v. Mills & al 
per Tracy, - 
Surry, 1707. 


Epiſc. 


Of Ejecimeut. 
Ejectment of a leaſe 6 September 2 Fac. and that he was 


poſſeſſed till the defendant poftea, ſcilicet 4 September 2 Jac, 
ejected him; after verdict for the plaintiff it was moved 


in arreſt of judgment, but the declaration was holden to be 
good, for when the declaration is, that he was poſſeſſed, 
virtute dimiſſionis quouſque paſtea, ſcilicet 4 September 2 Jac, 
he was ejected ; thoſe words ſcilicet 4 Srptember 2 Fac. ate 
impoſſible and repugnant, therefore muſt be rejected. 
N. B. This caſe was cited in 1 Sid. 8. and the differ- 
ence taken at the bar, and there it appeared on the plain- 
tiff's own ſhewing, that he entered before the leaſe 
commenced, and therefore was a diſſeiſor; but here that 


he entered by force of the leaſe : however, Sir O. B. 


Ch. J. ſaid he thought there was no reaſon for the judg- 
ment: yet I am ſtrongly inclined to think that in theſe 
days the Courts would in ſupport of the action hold the 
caſe of Adams and Gooſe to be good law. 

Demiſe laid in 1697 inſtead of 1696 3 97 not being 
come at the time of the trial, and it was holden not to 


be amendable after verdict, becauſe jt would be another 


title; and 'the Courts will in no caſe (either before or 
after verdict) allow an amendment in the declaration, 
becauſe in ejectment it is in nature of proceſs, 

If there be ſeveral leffors, and you lay:in the declaration 
guod demiſerunt, you muſt ſhew in them ſuch a title that 
they might demiſe the whole; and therefore if any of the 


leſſors have not a legal intereſt in the whole premiſes, hc 


cannot in law*®be ſaid to demiſe them, for it is only his 
confirmation where he is not concerned in intereſt : ſo if 
the plaintiff were to declare upon a leaſe made by A. and 
B. and it were to appear on the trial, that A. was tenant 
for life, remainder to B. in fee, it would be bad: ſo if 
A. and B. were tenants in common; but it would be 
otherwiſe if they were jointenants, and the reaſon of the 
difference is, that tenants in common are in of ſeveral 
titles, and therefore: the freehold is ſeveral; and conſe- 
quently each of them cannot demiſe the whole: but 


jointenants are ſeiſed per my et per tout, and therefore each 
may be ſaid to demiſe the whole; and coparceners ſtand 


upon the ſame foundation. . Therefore there ought to be 
a different count on the demiſe of each tenant in common, 
or they may join.in a leaſe to a third perſon, and that 
leſſee make a leaſe to try the title, | 

If the plaintiff make title in the leſſor as lord of 2 
manor, who has right by forfeiture of a copy hold, be 
ought to prove that his leſſor is lord, and the defendant 
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Of Zject ment. 


a copyholder, and that he committed a forfeiture, but 
the preſentment of the forfeiture need not be proved, 
nor the entry or ſeizure of the lord for the forfeiture. 

Note; if the copyholders of a manor belonging to a Read and Allen, 
biſhoprick, during the vacancy of the ſee commit a for- 57 22 : 
ſeiture by cutting timber, the ſucceeding biſhop may bring 2 
ejectment. If an ejectment be brought againſt the leſſee 
for years of a copy holder (relying upon the leaſe as a | 
forfeiture) the plaintiff muſt prove an actual admittance * Ram. 726. 
of the copyholder ; and it will not be ſufficient to prove 
the father admitted, and that it deſcended to the defen- 
dant's leſſor as ſon and heir, and that he had paid quit 
rents; for a copyholder cannot make a leaſe except to try 
a title before admittance ; for nothing veſts in him before 
admittance and an actual entry; and therefore if after 
admittance they'were to ſurrender without making an 
And note; Yelv. 144. 
till admittance of ſurrenderee the copyhold remains in the © J. 31. 
ſurrenderbr, and if he die his heir may bring ejectment. 

Note; admittance of tenant for life is admittance of Cr, J. 31. 
him in remainder, ſo as to make his ſurrender good, | 

"The recital of the will in the copy of the admittance 1 Raym. 735. 
is good evidence of the deviſe againſt the lord or any other 
ſtranger: bur if the ſuit be between the heir of the copy- 
holder and the deviſee, the will itſelf ought to be pro- 
diced,” Ben 

A man makes a mortgage for years to J. who without , Salk. 245. 
the mortgagor's joining aſſigns to B. who affigns to C. 
C. may bring fe none againſt the mortgagor, for upon 
executing the deed of mortgage, the mortgagor by the 
covenant to enjoy till default of payment is tenant at will 
and the aſſignment of the mortgagee could only make him 
tenant at ſufferance. | | 

But it would be otherwiſe if themortgagor were to die and Ibia. Quzre, 
his heir enter, and then the mortgagee make an aſſignment 
without entry, or the heir of the mortgagor joining; for 
the entry of ſuch heir would be tortious, and conſequently N 
the mortgagee would be out of poſſeſſion, and his aſſign- 
ment void. e 

If the plaintiff make title under an aſſignment of a 1 Lev. 25, 
term by an adminiſtrator, if he cannot produce the letters 
of adminiſtration, the book of the Eccleſiaſtical Court | 
where the order was entered for granting them is evi= _. _ 
dence. Or a copy of the book will be ſufficient; but Len en hs 
the adminiſtrator ſhall not be permitted to give ſuch book cbram Lee, G. 

H 3 N N Or Hall. Er. . 14 
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102 Of Ejettment. 
or copy in evidenee, until he have proved the adminiſtra. 
tion under the ſeal of the Court loſt. 


o 


11 * If a man bring an ejectment for 100 acres, and make 
2 R. A. 719, A title to 40, he ſhall recover pro tanto, and as to: the 
c. 19. other the defendant fhall be found not guilty. So if 
an ejectment be brought for a houſe, and the proof 
be that part of the houſe only is erected on the plain- 
tiff's land by incroachment: ſo if the plaintiff make a 
title but to a moiety of that for which he brings hi; 
ejeament, if it be by bill he ſhall recover; and ſo is 
the determination in Bracebridge's caſe: but Plauuden in 
the report of that caſe ſays he found great fault with 
himſelf afterwards in forgetting to ſpeak to that point; 


for he ſays the regiſter makes a difference between the 


demand of an entirety and of a moiety : that entireties ate 
firſt to be demanded in a writ, and that if a man were to 
bring a writ of entry fur diſſeiſin for one acre, and the 
_ tenant plead ne diſſeiſa pas, and the jury find that he had 
a right to a moiety, and was diſſeiſed of that, and that 
the tenant had good title to the other moiety, he ſhou d 


recover nothing, becauſe he might have another form of 


a writ for the moiety ; but, ſays he, if it were found that 

he was diſſeiſed de dimidio dict. acr et nient plus, then he 

ſhould have judgment for that, for that is ſeveral, and it 

e to him that the ſuit ſhould abate for the 

F whole in this caſe upon a bill, as it would upon an origi- 
nal writ, if exception had been taken to it. 

But this defect, even in the caſe of a writ, is now aid- 

| ed after verdict by 18 El. FR en et 

Lev. 334. It has been ſaid, if a man bring ejectment for one acre 

ut the Reporter of land in D. and S. and the whole lies in D. he ſhall 

makes a Quzre. fecover: but if an ejectment be of the tenth part of 2 

meſſuage in the pariſhes of B. and C. and it appear on 

evidence that the whole meſſuage lay in the pariſh of B. 

the declaration being preciſely of the tenth part of an 

entire thing, the evidence will not maintain it. 

Ejectment will not lie of 20 acres of arable and paſtute 

without ſhewing how much of each: nor will it lie of a 

Wright, M. 12 Cloſe of meadow called Part idges Lees, containing 10 


Salk. 2 54. 
11 Co. 55. 


G. 2. C. B. acres more or leſs, becauſe the certainty of acres ought to 
Ny Caſe, appear in the declaration; nor will it lie for a cloſe con- 
a taining three acres, without aſcertaining whether arabic, 
4 meadow, or paſture. L 

Oo. L. 199. b. Note; receiving the whole profits is no ejectment. 
G K. b. 657. So the levying a fine of the whole land. So the not 


conſenting to have the rents raiſed, 
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Nr 
20 
4 
2 
- 
8 
7 
1 
1 
F 
1 
x 3 
1 


iſtra- Though the defendant confeſs leaſe, entry and ouſter, Smith and die, 10 
| yet may deny that he is in poſſeſſion. of the premiſes for Tr. 21 G. 2. on | 
make Which the plaintiff goes, and put the plaintiff upon pro- ©*® reſerved. Hl 
o the Ling it; and if he caonot,, be will be nonſuited, 2M 
So if And in caſe the landlord, have been made defendant ibid. 9 
proof inſtead of his tenants, the plaintiff muſt prove the tenants 1 
plain- in poſſeſſion, for. the defendant does not, by entering into 1 
Jake a the rule, confeſs himſelf to be landlord of any premiſes, th | | 
gs his but of ſuch as were in the poſſeſſion of ſuch tenants. 1 
ſo is However, it has been ſaid, that if there be but one de- Doe ex dem, 1 | 
den in fendant as tenant in poſſeſſion, the plaintiff need not * 11 
with prove him in poſſeſſion, becauſe if he be not, why did he K. B. at Sitting f 470 
point ; enter into the rule ? | | 3M 
en the. If the defendant prove a title out of the leſſor, it is ſuf- £2 
Jes are ficient though he have no title himſelf ; but he ought to i 
vere to prove a ſubſiſting title out of the leſſor; for producing F 
nd the an ancient leaſe for 1000 years will not be ſufficient, if 
he had unleſs. he likewiſe prove poſſeſſion under ſuch leaſe within 3 
fd that twenty 8. 0 i 1 
ſhou d e ce defendant produce a mortgage deed, where wilſon an1 8 74 
orm of tze intereſt has not been paid, and the mortgagee never Witberby, 8 5 
ad that entered, it will not be ſufficient to defeat the leſſor who 3 Wo * 
hen he claims under the mortgagor, becauſe it will be preſumed ** J. 5 
and it that the money was paid at the day, and conſequently "183 
for the that it is no ſubſiſting title; but if the defendant prove 1 
1 origi- intereſt paid upon ſuch mortgage after the time of re- 3h 4 
7 demption, and, within tweaty years, it will be ſufficieat Fl 
ow aid- to nonſuit the, plaintiff, C 15 
3 2 One tenant in common cannot ſet up an outſtanding 1 Term Rep. 1189 
ne acre unſatisfied term. in bar to an cjectment for a moiety by 759. ęé 8 
he ſhall I another tenant in common, nor can a mortgagor ſet up Bis, "38 
irt of 4 theitle of a third perſon to bar his mortgagee; nor can ug. 695. 747- \ 
pear on We up the title of a thitd perſon againſt his on = | ; 
b of B. ellor. | | | 78 
t of an i + The defendant produced a mortgage far years by deed Farmer ex dem. 3 
from the plaintiff's anceſtor, upon which was an indorſe- Earle v. Rogers A | 
paſture meat in hæc verba, ** Received of Mrs. M. O. .500/. on 83 Tr. 173%/ꝗ̃ Þ- i 


lie of 4 6 the Within recited mortgage, and all intereſt due to 
ning 10 “ this day; and 1 do hereby releaſe to the ſaid 44. O 
ought to “ and diſcharge the mortgaged premiſes from the ſaid 
ofe con- {© term of 50Q years.” On a caſe reſerved the Court 


T arable, held, 1. That theſe words amounted to a ſurrender. of 
the term, 2. That ſuch ſurrender might be by note in 


- —_ 3 EA 2 
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1 Gn 
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-&ment- writing, by the ſtatute of frauds. 3. That a note in | 
the not Writing was not required to be ſtamped, 3 | ö 


10% Of Hidmem. 


By 21 H 8. . 15. A termor may enter immediately 
after the habere farias ſciſinam on a common recovery, and 
give his term in evidenee upon an ejectment brought 
againſt him; but if the defendant be a ſtranger to the 
term, he is not within the benefit of the ſtatute, ſo as to 
give the term of a third perſon in evidence to falſify the 
recovery againſt himſelf, or thoſe under whom he 
claims. | K 1 ' gr 

Birchman and Where the leſſor of the plaintiff is an infant, or reſides 
Wright,E.1734- abroad, the Court will upon motion ſtay proceedings till 
| a real leſſee is named, or ſecurity given for payment of 
the coſts. e N Bhs; 

The Court will always ſtay proceedings upon a 
ſecond ejectment, till the coſts of the firſt are paid, 
Ex dem. D. of though it were brought in a different Court. 80 where 
Hamilton, 14 an ejectment was brought on the demiſe of huſband” and 
_ wife, in which they were nonſuited, after the huſband's 
death the wife bringing a freſh” ejectment, the Court 

ſtayed proceedings till the coſts of the former nonſuit 


Salk. 255. 


were paid. 
1 Term Rep. But where the leſſor of the plaintiff had abandoned his 
a9 ſiit in another Court, and brought a freſh ejectment in 
the Court of King's Bench, the Court rejected an appli- 
cation requiring him to give ſecurity for the coſts of the 

| | ſecondejectment. FP 5; 

Odie and Preſton If an ejectment be brought in order to try the validity 
- b e 27 of a will, and a parcel of land is inſerted in the dec lara- 


tion to which the plaintiff has an undoubted right, (2s 
copyhold land where there is no ſurrender to the uſe of 
the will,) and the defendant not obſerving it confeſſts 
leaſe, entry and ouſter for the whole, the plaintiff ſhall 
not on this account be excuſed from the coſts, but the 
Court will give the defendant leave to retract his con- 
feſſion as to this parcel. ek 
As in this action more frequently than in any other 
the legitimacy of the parties comes in queſtion, it may de 
proper in this place to take notice, that it is the practice 
to admit evidence of what the parties have been heard to 
ſay as to their being or not being married; and with rea- 
ſon, for the preſumption ariſing from their cohabitation, 
is either ſtrengthened or weakened by ſuch declarations, 
which are not to be given in evidence directly, but may 
be aſſigned by the witneſſes as a reaſon for their belief. 
Hil. 170. 2. In May and May,* which was tried in K. B. at bar 


upon an iſſue ditected out of Chancery, the preamble of 
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Of Ejeftment. 1 


an act of parliament: reciting that the plaintiff's father 


was not married, and to the truth of which he was pro- 


ved to have been ſworn, was given in evidence, yet upon 


proof of a conſtant! cohabitation, and his owning her 
upon all other occaſions to be his wife, the plaintiff ob · 
tained a verdict. N 5 £23 


The wife is a proper evidence to prove the act of adul- 2 Seff Ca. 175. 
5 1 Wils. 340. 


tery; but not the non-acceſs of the huſband. | 
Where a woman is ſeparated from her huſband by a 
divorce a menſa et thore, the children ſhe has during the 


. 
* + * 
* 105 
- 
„ 


ſeparation. are baſtards, for a due obedience to the ſentence 1 Salk. 123. 


ſhall be intended, until the contrary be ſhewn ; but if a 
huſband and wife without ſentence do part, and live ſepa- 
rate, the children ſhall be taken to be legitimate, and fo 
deemed, till the contrary be proved, for acceſs ſhall be 
nne e | 


* 
* 


la the caſe of Pendril and Pendril, M. 5 G. 2. which Stra. 925. 


was on iſſue out of Chancery, to try whether the plaintiff 
was the heir at law of one Thomas Pendril, it appeared 


that the plaintiff's father and mother were married and 
cohabited for ſome months, that they then parted, ſhe | 


ſtaying in London, and he going into Staffordſhire, that 
at the end of three years the plaintiff was born; Lord 
Raymond held that the old doctrine that the child was 
legitimate, if the huſband was within the four ſeas, was 
not to take place, but that the jury was to conſider of the 
point of acceſs, which they did and found againſt the 
plaintiff, and this was acquiefced in. W 
In the fame caſe Lord Raymond admitted evidence of 
the mother's being a woman of ill fame. | | 


> 


General declarations of à parent, may be given in Comp. 391. 


evidence after his or her death, to prove that à child was 
born before marriage, but not to prove a child born after 
marriage illegitimate. So an anſwer of one of the parents 
who is dead, to a bill in Chancery, is admiſſible to prove 
the time of the birth. | e 


In an iſſue on the legitimacy of the plaintiff or de- Comp. 159. 


fendant, it is the practice to admit evidence of what 
the parents have been heard to ſay, either as to their 
being or not being married, or whether a child was born 
before or after marriage; for the preſumption ariſing from 
the cohabitation is either ſtrengthened or defiroyed by 
ſuch declarations. So hearſay is good evidence in queſ- 
tions of pedigree ; ſo in queſtions of preſcription it is 
allowable to give hearfay evidence in order to prove gene- 
ral reputation. a | Fn 
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6 G. 2. at Bar. In 


Str. 940. 


Curth, 229. 


don where the mother lived, ſo. that acceſs mu 


Of Tiadtment. 


In Lomax and Holmden the marriage being proved, and 
evidence given of the huſband's being en in Lan. 


be pre- 
ſumed, the defendants were admitted to give evidence of 


his inability from a bad habit of body; but their evi- 


dence going only to an improbability, and not to an 


ind it was thought not ſufficient, and the plain- 
tiff had a ver | | 


dict. | J 1 
In Janes and Bow, the defendant, by way of anticipa- 
tion to the evidence the plaintiff was about to giye, mo- 


ved the Court that the plaintiff ought not to be allowed 


to give evidence of the marriage of Sir Robert Car to J. b. 
under which he claimed, becauſe there was a ſentence 
in the Arches in a cauſe brought againſt her c@u/a_jadita- 
tionis muritagii, that there was no marriage between them, 
but that they were free one of another; and upon debate 


the Court were all of opinion, that this ſentence whilſt 
unrepealed was concluſive againſt all matters precedent, 


Doug. 634. 


Buy 26 Gee. 2. c. 33. If any perſon ſhall ſolemnize 


21 G. 3. c. 53. matrimony in any other place than a church, or public 


chapel, wherein banns of matrimony have been uſually 
publiſhed, (unleſs by ſpecial licence from the Archbiſhop 


of Cauterbury,) or without publication of banns, or li- 


cence in a church or chapel, the marriage ſhall, be void, 
This act does not extend to marriages ſolemnized in 
Scotland, or in parts beyond the ſeas; nor to marriages 
amongſt Quakers or Jews, where both parties are ſuch. 
And by the ſame act, all marriages ALISA by li- 


cence, where either of the parties, not being a widower 


or widow, is under the age of twenty - one years, which 


mall be had without the conſent of the father or guar- 


dian of ſuch. party, ſhall be abſolutely void. 


Compton v. 
Bearcroft cor. 


Delegates 1 Dec. 


1768. 


Buller's Law of and on a ſuit brought in the Spiritual Court to annul the 
marriage, it was holden that the marriage was good. 


N, P. 114. 


* ; 
2 Burr. 10793 


The appellant. and reſpondent, both Engliſh ſubjeQs, 
and the appellant being under age, ran away without the 
conſent. of her guardian, and were married in Scotland; 


But in one inſtance. Lord Mansfield expreſſed a doubt 
of the validity of ſuch marriages, and ſaid that it had 
been laid down at the bar, that a marriage in a foreign 
country muſt be governed by the law of that count!y 
where the marriage was had, which in general was true; 
but that marriages. in Scotland, of perſons going from 
England for that purpoſe, had been inſtanced by way of 
example, they might come under a very Om confider- 
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ation, according to the opinion oP Febovns, p. 33, and | 


other writers. 


By the ſame a& 20 marriages ſhall de folewnized Th 


0 preſence of two or more credible witneſſes, beſides the 
miniſter who ſhall celebrate the fame, and ſhall be entered 


in the . e in which entry ſhall be expreſſed whether 
the marriage 


It does not ſeem to be preciſely ſettled what length of 
time ſhall be allowed for a woman to go after her huſ- 
band's death. Tyr. 18 E. 1. Rot. 13. becauſe a feme 


went eleven te after the death of the huſband, it was 
reſolved the iſſue was not legitimate, being born pe ul- 
timun tempus muticribus pariendo conflitutum; But in Alſop Cr. J. 54" 


and Bowwtrell, Where the huſband died 23d of Mzrch and 


the child was born the no of January; 2 Co of he 


* . 170 writ of error after verdict and — 


thereupon, unleſs the plaintiff in error become bound to 
the defendant to pay the damages and coſts in caſe the 
Judgment be affirmed, or the plaintiff diſcontinue or be 
nonſuited, and a writ halt ifſue in Tuch caſe to enquire 
of the melne e and 1 by 07 e N 


ORE ESA 
Of the Writ of Right. 


py the 32 H. 8. c. 2. No perſon ſhall have à writ of 
right of the poſſeſſion of bis anceſtor, but within 
threeſcore years, nor of his own but within thirty years, 


A claim 


were celebrated by banns or licence, and 
ſigned by the miniſter and the parties married, and atteſt- 
| 4 by two witneſſes. 
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Falk. 285. 


*. 


Booth. 153, . 


$ Lutw. 963. 


Hob. 1. 


A claim or entry to prevent the ſtatute muſt be upon 


the land, unleſs there ſhall be ſome ſpecial reaſon to the 
contrary. + 3/21 3431 * HT; $63 4. $4 44; 4156 ; 


Note; The poſſeffion of one jointenant is the poſſeſ. 


ſion of another, ſo far as to prevent the ſtatute. 


6 * * F, 7 9 2 nf | D ug." Sw "OE "ww 


CHAPT'ER FV. 
| Of the Writ of Formedon. 


Y 21 Fac. I. c. 16. All writs of formedon ſhall be 
ſued within twenty years next after the title or cauſe 


of action firſt deſcended, or fallen, with a proviſo that if 


the perſon intitled to ſuch writ be, at the time of the 


ſaid right firft deſcended or fallen, within twenty-one 


years, feme covert, &:.” then ſuch perſon and his heirs 
may, notwithſtanding the ſaid twenty years be expired, 


bring his action ſo as it be within ten years, Ce. 


It the tenant plead that 4. ne done pas, it is not ſuffi- 
cient for the demandant to prove the gift by another: ſo 


if the demandant count of a gift in frank- marriage, 2 


gift with a remainder in fee is not ſufficient evidence. 


In a formedon in diſcenden the demandant muſt make 
himſelf heir to him who was laſt feiſed by force of the 
aintail; but he need not mention an anceſtor who happen- 
ed to be inheritable, but never was actually ſeiſed by 


force of the intail. | | ee 
In a formedon in reverter the demandant need not 


alledge that all the iſſue inheritable are dead, but it is 


ſufficient to ſay the donee is dead without iſſue; for he 
is a ſtranger to the pedigree: but he muſt not omit an) 
of his own anceſtors who were ſeiſed of the reverſion. 

In a formedon in reverter the taking the profits muſt 
be alledged both in donor and donee; ſo in a formedon 
in remainder, if a fee-ſimple be demanded; but if an 
eſtate tail only be demanded (as in a formedon in diſcender) 
it is ſufficient to alledge explees in the donee only. 

In a formedon in diſcender by huſband and wife in right 
of the wife, the diſcent muſt be made to the wife alone; 
but in a formedon in reverter it may be laid either to the 


wife, or to the huſband and wife. bs 
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jn abatement, the plaintiff refuſed to accept the plea; 
but upon motion the plea was ordered to be received, for 
it cannot be pleaded otherwiſe than in abatement. 


The defendant pleading never tenant of the freehold, 1 Barnes 238. 
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CHAPTER v. 


| Of the Writ of Dower, 


| 5 144” wag in dower are given by the ſtatute of Vide Co. L. 

PF. Merton, c. I. but it extends only to lands whereof nn 8 

the huſband died ſeiſed; and therefore if the jury do not this Statute. 

find that he died ſeiſed, judgment for damages will be Yelv. 112. 

reverſed; they muſt find too of what eſtate he died ſeiſed, 

viz, an eſtate in fee or in tail, for if the huſband alien, 

and take back an eſtate for life, the wife ſhall recover 

dower, but no damages. 1 2 
If the jury find the huſband died ſeiſed, they muſt find 2 Saund. 33 r. 

the time when, the annual value of the land, damages 

on account of the detention and coſts; but if they find 

the huſband was ſeiſed but did not die ſo, then no coſts 

or damages, but only the value of the ugh ; for damages 

are given by the ſtatute of Merton only where the huf- 

band died ſeiſed, and the ſtatute of Glauceſter gives coſts 


W ene the plaintiff recovers damages. | 
Ide reaſon why the jury are to find the value of the a Saund. 331. 
land in caſe the huſband died ſeiſed, is that the Court 
may give damages purſuant to the ſtatute of Merton, from 
the death of the huſband to the time of the judgment. And | 
if the heir ſell to J. S. and the widow recover her dower 22 So. 
againſt him, he muſt pay the whole meſne profits from 26 ED 59 
the death of the huſband, though he have not himſeif 
been half the time in poſſeſſion: ſhe is intitled by the 
ſtatute and can recover only againſt the tenant. 

Though the ſtatute ſay only that ſhe ſhall recover | Leon. 56. 
damages to the time of the judgment, yet if ſhe obtain 
Judgment by default, upon a writ of enquiry the jury 
asf ug her damages to the time of the inquiſition, un- 
leſs ſhe were in poffeſſion before by virtue of an execution 


awarded upon the judgment by default. The juty may 


aſſeſs damages beyond the revenue, far ſhe may have ſuſ- 
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Of the Writ of Dower. 


| ges muſt be after demand of dower, for the 
Kent and Kent, heir is not bound to aſſigu till demanded; But unleſs the 
8 heir plead tut jours priſt, he ſhall not take advantage of 


Tr. 14 C. 2. the widow's laches in not demanding her dower ; and 

K. B. though he plead tout temps priſt, yet ſhe ſhall recover 

Co, L. 32. 
of the writ of entry; but if the heir aſſign dower, and 
the wife accept thereof, ſhe loſes her damages. 

i O pon a trial at bar the iſſue was, if there were a de. 
2 H. 29 mand of dower, to intitle the plaintiff to damages; ſhe 
c. B. proved an actual demand of the heir who was an infant, 
0 and the Court held that dower was demandable of the 
heir, 2 he was under the age of fourteen, and that 
the not affigning of dower, though the infant did not 
refuſe to do it, but was prevented by bis guardian, was 
a refuſal in law ſufficient to intitle the plaintiff to 
Detinue of charters of the ſame land is a good plea in 
delay of dower, and if the deny the detainer, and that be 
found againſt her, ſhe ſhall loſe her dower. 

He that pleads detainment of charters ought to alledge 
what, and likewiſe plead that he has been always ready 
to render dower, and yet is, if the defendant would 
deliver the charters ; therefore it cannot be pleaded after 
imparlance. 


Corſellis and 


Hob. 19. 


Co. 18. 
lk. 262. 
11 H. 6. 4. 


Br. Do wer, 53. 
tain charters, Qc. and if ſhe will render, Cc. then ready 
to render dower, c. the demandant produced the deed, 

and prayed dower, and the deed was read, fo that the 
Court perceived it was the ſame deed ; by which the de- 
mandant recovered, 

But if a wife be with child, the heir for the time being 
cannot plead detinue of charters, for the may keep them 
for the infant, „ | 

If the defendant plead ne ungue ſeiſe que dower, ſhe may 
give in evidence a releaſe to her hutband, or a ſurrender 

to him by one who was ſeiſed as joiritenant with him. 
So if the demand be of an advowſon or rent charge, ſhe 
may give a grant of the rent or advowſon in evidence, 
and that her huſband died the day before payment or 
preſentment. ; | 

Father tenant for life, remainder to his ſon in tail, 
remainder to the father in fee, father and ſon were hang 
ed out of the ſame cart for felony.” The father's widow 
brought a writ of dewer, and upon the iſiue u 2 

| Y „ 33 ee 


1 R. A. 676. 
c. 10. 


Noy 64. 
Cr. E. 503. 


damages from the teſte of the original to the execution 


The tenant pleaded that the demandant detained cer. 
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ſiſe, upon prov ing by witneſſes that the father moved 
his feet after the death of the ſon, ſhe recovered. 1975 
If the renant plead ne unques accouple in loial matrimonie, 
it ſhall not be tried by a jury, but a writ ſhall iſſue to 
the biſhop to certify it. | a7 


If iffue be taken upon the life or death of the baron, Dy. 185. pl. 65, 
it ſhall not be tried by a jury, but by the Court, and a | 
day ſha]l be given to the parties to produce their witneſ- 
ſes, and preſumptive evidence will be ſafficient; but 
zuære, whether if it be found againſt the tenant, it will 
be peremptory, or whether he ſhall not plead to the 
right of dower, | Ls. | 

By 16 & 17 Car. 2. c. 8. Execution ſhall not be ftaid 
by writ of error upon any judgment after verdict, unleſs 
the plaintiff become bound to pay damages and coſts in 
cafe the Judgment be affirmed, or the plaintiff diſcon- 
tinue, or be nonſuited; and a writ ſhall jflue to inquire 
of meſne profits and damages by waſte done after the firſt Str. 971. 
judgment. "TOY | | | 
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CHAPTER VI. 
e e 


B* the ſtatute of Gloucefler, the plaintiff in an action 
£3 of waſte is to recover the thing waſted, and treble 
damages. 
If a leaſe be made excepting the wood and timber, an 
action of waſte will not lie againſt the leſſee for cutting it 
down, becauſe not demiſed. | y 

If a termor aſſign his term except the trees, and after 5 Co. 12. 
the trees are cut down, waſte will lie againſt the aſſignee, 
for the.exception was void; but if tenant for life make a 
leaſe: for years, he may except the trees, becauſe he ſtill 
remains tenant and'is chargeable in waſte, 

If the defendant plead nul waſte fait and iſſue is taken Lutw. 1547. 
thereupon, the plaintiff muſt prove his title as laid in the - | 
declaration, for it is not admitted by the plea. The 
plaintiff muſt likewiſe prove the kind of waſte laid in his 
declaration; and therefore if he alledge waſte in cuttin 
ttees, and the jury find that he ſtubbed them and did not 
Gen it ern T6 766 ut) ARE 
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without remedy; and the defendant. may bring treſ- 
paſs againſt the, ſtranger and recover his damages. But 
50 H. 4. 2. b. it would be a good plea to ſay that the plaintiff himſcif 


Cr. Car. 414. , If waſte be aſſigned in three houſes, two gardens, Ge. 
452. the jury ought to find e ſeyerally for every of 
; them, for if it be but of ſmall value for any. of them, 


the Court will not adjudge it waſte as to that art; but 
if the jury give entire damages, it ſhall not be intended 
that there were petit damages in any, and therefore the 
anmieten, 


Winch. 3. If the plaintiff have judgment by nibil dicit, and a writ 
of enquiry iſſue, the jury ſhall enquire. of the damages, 
Co. L. 355, but not of the place waſted, for that is confeſſed, But 


356. after a recovery by default there goes out a writ, to en- 

uire de va/io facto, et quad waſium pr dict A. (the defen- 

= fecit, ſo as the defendant may give evidence, and 

the jury find that no waſte was done, or if they find 

Br. Wafte, 50. damages only to a ſmall ſum, the plaintiff ſhall not have 
15 judgment. 10 | | of 
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CHAPTER vu. 
Of Writs of Albze. 


RITS of alize are of two ſorts, novel diſſeſſin and 
mort de anceſtor ; the firſt proceſs is an original out 
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of Chancery directed to the ſheriff, commanding him. to 
return a jury, who are call: d recognitors of the afhze; 
they are to be taken in K. B. or C. B. for the county in 


which they fit, and for all others in their proper cout 
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Of Writs of Aﬀeze. 113 
285 ties; but to be adjourned for difficulty into C. B. The 
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the tenant is to appear and plead inſtantly (unleſs the Court f | 
en- will allow him an imparlance) on the ſame day the writ 1 
57 is returnable, for the demandant js to count immediately; 3 
att, and therefore if he be not ready he ſhall be nonſuited, 1 


— — > 


but he may bring a new aſlize. And note; if the deſen- Selk. 82. 
for dant plead in abatement, he muſt plead over in bar at Ibid. 83. 
„ or the ſame time; and if there be ſeveral defendants, and 
any of them do not appear the firſt day, it ſhall be taken 
by default againſt them. . TU: : 
Though the affize be awarded by default, yet the co, I. 355. 
tenant may give evidence, and the jurors find for him, 2 Lev. 120. 
but he cannot plead in abatement or bar of the aſſize, 
nor challenge. | 
An aſſize of novel diſſeiſin muſt be founded upon a ſeiſin 
in him who-brings the writ, and therefore this writ is 
rarely uſed apt for any thing beſide the recovery 
of an office, It will lie as well for an office for life as in Co. L 47. 
fee, though the ſtatute of 8 2. c. 25. mentions 
only offices in fee, but that ſtatute is made in affirmance 
of the common law. The ſtatute with the reading upon 
it in 2 Inſt. and Yiner's Abr. Tit. Aſiae (A. 2.) is worth 
conſulting, but it being à ſuit not much in uſe, I ſhall. 
not tranſcribe their learning. N | 
The plaint need not be 3 (where. it is for land} py. 8. 
as in other; writs, becauſe the, judgment is to recover Cr. J. 335» 
per viſum recognitorum, therefore if it be ſo certain that 
the recognitors may put the demandant into poſſeſſion, it 
is PN But the plaintiff muſt prove his title pre- 
ciſe y AS laid. 4771 1 | . PER 
If the aſſize be brought for an ancient office, the de- Webb's Cafe 
mandant need not ſhew what fee or profit is belonging to 8 Co. 49. 
PAD it, fos it ſhall be intended there is ſome. ;z but for an 
office newly created he muſt ſhew what fee or profit is 
granted for the execution of it, for no aſſize lies for an 
office without fee or profit. | 


An aſſize of novel diſſeiſin muſt be founded on an aQual , Lev. ros, 
ſeiſin: and therefore in an aſſize for the office of Serjeant 
at Mace of the Houſe of Commons, where to prove the 
ſcifin, he, proved that he went to the Houſe and demand- 
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[in and ed his place, but received no fees, but that in an action 

nal out BY on the caſe for this diſturbance he recovered 300l. damage; 

* Y it was holden not to be ſufficient proof of ſeiſin, and the 
ze; 


plaintiff was- nonſuited. But in a new aſſize, the plain- 
unty in tiff giving in evidence, that one committed by the Houſe 
r cons to the defendant, Ld Gi with the plaintiff for the 

For © : fees 


2 Lev. 120, 


„ ee kel 


lee ( ibongh the de endant was in poſſeſnop both before I vow! 


and after) it was holden te be à good ſeiſin: it! was alſo the f 
proved that the plaintiff in the lobby lid his bands upon ſion 

the mace; then i the defeHdunt's hands, and would have dier 

taken it; but the defendant Middered him; and this was B 
boden gobdlevidenee of ſeiſin and diſſeiſin, and the de- upon 

"TS 0 OO Penny b. Mt Or eie been the e 
Hob. 39. Tn an alive for eſtovers to a houſe, upon iſſue nl or me 
Co. L. 283. tent; nu An, che ö avoid 
that the houſe is fallen down, 80 in an aſhze for land, tion. 

be may upom the general lie give ity evidente a lesſe of comn 
the land made to him before the diffeifin; but not a te- be ad 
leaſe after. % ind % nemme n BRI 189 "3 'his tu 
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Ota Impruit is à pofteſſory action! for which rex Bl ball 


Str. 1006. 


* ED | _ the plaintiff muſt fnew an actual feiſin, which fix me 
an. in general mult be by alledging a preſentatfon in himſelf, god w 


2R. A. 78 or in fome perſon under! w om de claims; though there to the 
P. N. B. 3. H. may be cafes ih which that is not neceſſary, as Where a 

man recovers in a writ of right of advowſon, and has the eh 
execution. So where it is à new created advowſon to remitti 
Which there has been no preſeptment. However, this to be 
defect of not ſetting out à preſentitient will be aided by a ineum 
verdict, where it was neceflary for the plaiatiff to prove as the 
it in order to prove the iſſue; for it is not a defect of title, againſt 
| SLES YUEAcTEATVey een 
6 Co. 48. b. By Wiftminſter 2. c. 5. If à ſtranger uſurp upon an as ordi 
f infant claiming by deſcent, or upon tenant for life, by by his 
the curteſy, in dower, in tail, or upon tenant for years By 
by demiſe of the anceſtor, the heir fflall not be put to power 
Hob his writ of right, but on the next avoidante may preſent, upon tl 
* or if he be diſturbed bring his quare impedit, in which he the Co 
muſt lay the laſt preſentation in His anceſtor, and fkip If a 
byer the ufurpation, for by the ſtatute that is to be eeſſary 
counted as none to this purpoſe; but if one ufurp on an entered 
liafant heir who comes of age within fix months, if the oath of 
heir remove not the incumbent by ſuit, he is out of the hand ar 

ſtatute. 'The infant in ſuch caſe cannot grant _ * 
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Of Quare nod 
vowſon, becauſe; he has but a right; for in this point 
the ſtatute has made no change, but has leſt the poſſeſ- 
ſion with the uſurper, only has given the uſurpee a rea- 
Gier iel fer = Ne fe #35, Nö gn 
By the ) An. c. 18. It is enacted, that no uſurpation 
upon any avoidance in any church, Sc. ſhall diſplace 
the eſtate or intereſt of any perſon, but he may preſent, 
or maintain his guare ne upon the next or any other 
avoidance - (if diſturbed) notwithſtanding ſuch uſurpa- 
tion. And if coparceners, jointenants, or tenants in 
common, make partition to preſent by turns, each ſhall 
be adjudged to be ſeiſed of his ſeparate part to preſent in 
his turn. 6 ja wee 
If the iſſue be found for the plaintiff, the jury are to 
enquire, firſt, whether the church be full; ſecondly, 
upon whoſe preſentment; thirdly, how long ſince it was 
void; fourthly, the yearly value; which being found, 
damages are to be given according to Veſmin. 2. c. 5. 
before which no damages were allowed; but by that 
ſtatute, if ſix months paſs by the diſturbance of any, ſo 
that the biſhop do confer to the church, and the very 
patron loſeth his preſentation for that time, damages 
ſhall-be-awarded to two years value of the church, and if 
fix months be not paſſed, but the preſentment be-deran- 
god within the ſaid time, then damages ſhall be awarded 
to the half year's value of the church. | 


* 


the church remains void, and if the jury tax damages, a 2 laſt. 362. 
remittitur de damnis muſt be entered. The damages are 

to be recovered againſt the diſturber, and therefore if the 
incumbent counter-plead the title of the plaintiff as well 
as the patron, the plaintiff ſhall recover the value as well 

againſt him as againſt the patron. But no damages ſhall | 
be recovered againſt the biſhop, where he claims only 6 Co. gaz 
as ordinary. The King is not within the ſtatute, becauſe 

by his prerogative he cannot Joſe his preſentation. 

By Weftmin/ter 2. c. 30. The judge of nifi prius has 

power to give judgment immediately; yet if he do not, 

upon the return to the poſtea judgment may be given by 
the Court to which the return is made. + 184 | 

If a retainer as chaplain to a perſon of quality be ne- Lit. Rep. 2. 
ceſſary to be proved, evidence of a copy of the retainer | 
entered in the Court of Faculties is not good, but the 

oath of any perſon who has ſeen the retainer under the 
hand and ſeal of the * of quality is good. 1 

9 9 2 


Note; The plaintiff ſhall recover no damages where; Lev. $9. © 
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and Of Quare Impedit. 


Cr. 93 21 eee be not named, he may preſent by lapſe, 
if the ſix months incur pendente brevi ; but being named 
he cannot take advantage of any lapſe; and as he is 
bound, ſo the 3 and the king are bound, 
0 Ie rule, t | 
impedit, he ſhall not preſent. by lapſe, is to be under. 
ſtood with ſome reſtriction, i. e. that there has been 
an actual diſturbance before the action brought, for elſe 
Da ſhall not be ouſted: of his right of preſentation 
by lapſe. ARE Letra ty A 
+. The- courſe to ſtop ſtrangers from-preſenting pendent: 
Ireut, is to ſue a ne admittas to the biſhop, and if the 
biſhop then admit the clerk of any other, hanging the 
cfuir,. and the plaintiff tecover, he ſhall have a 9. incun- 
_eravuit, and thereby remove ſuch perſon fo admitted, and 
put im to his g. inpedit. But if he ſue not a ne admitta; 
if the incumbent of a ſtranger come in by good title 
pendente brevi, he {hall bar him in a ſei. fa. and ſhal] hold 
it, and therefore, if the jury find the church full by the 
pteſentment of a ſtranger, a writ ſhall not be awarded to 
remove the incumbent without a ſe. fa. firſt ſued out. 
By 13 El. c. 12. No title to- preſent by lapſe ſhall 
accrue upon any deprivation, but after ſix months after 
notice of ſuch. deprivation given by the ordinary, to the 
. patron, The law is the ſame; upon a reſignation : but in 
caſe of death no notice is neceflary, , | 
Note; The computation is to be according to the 
calendar and not the lunar months, and the day the 
church became void is to be taken into account. 
Bp of Meath, Where the inſtitution takes no notice of whoſe preſen- 
v. Lord Belfield, tation, it has been ſaid that the party may give evidence 
pol general reputation; for a preſentation may be by paro], 
and what commences by parol may be tranſmitted to 
poſterity by parol, and that creates a reputation: yet as 
it is a ſingle fact which is not the ſubjeR of notoriety, 
ſuch evidence ſeems to be mere hearſay; and it differs 
from the caſe of proving a marriage, for there the repu- 
tation ariſes from the cohabitation; ſo of the retainer of 
a a chaplain, from his acting as ſuch, ſo of filiation, &c. 
By 12 An. c. 14. Papiits are diſabled to preſent to 


Hob. 201. 


Cr. J. 93. 


2 Codex 869. 
Keilw. 49. b. 


2 Inſt. 36 1. 


1 Barns 2. 


Such a Com any benefice, and the right of preſentation is given to 
1 To univerſities; and the ſtatute enacts, that where any 
notaries., 123 impedit is brought either by or againſt the univer- 
1 ſiiy, the Court may upon motion, make a rule, requiring 
ſatisfaction upon the oath of ſuch patron and his wm 
| | * 9 0 


71 
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| have, upon a writ of error, awarded damages according: 


Of - Duare Impedit. 117 


(who ſhall conteſt the right of the univerſity) by exami- 
nation in open Court, or by eommiſſion, or by aflida- 
vit, in order to diſcover any ſecret truſt or fraud relating 


to the preſentation in queſtion; and if it appear that the 


patron is a truſtee, he ſhall diſcover for whom, and the 
Court may order the ceſſui que truſt to appear and make 
the declaration, Cc. kad} | 2 
By 3 H. 5. c. 10. If the defendant bring a writ of 
error, and judgment be affirmed, the plaintiff ſhall re- 
cover his coſts and damages for his wrongful delay. 
By virtue of this ſtatute, the Court of King's Bench cr. 


7 


J. 145. 175. 


to the value of the church found by che verdict: but 

as the real damages which the. plaintiff ſuſtains, is only 2 Str. 931, 
the being kept out of the half year's value, the legal in- | 
tereſt on that ſeems to be all he is entitled to; 
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e 
Containing ONE BOOK, 
of Actions founded upon Contracts. 
INTRODUCTION. 


UTUAL commerce and intercourſe is of the very 

IVI effence of ſociety; but if there were no method of 

compelling the faithleſs to keep their engagements, (elt- 
intereſt is ſo preyalent, that very few would be adhered 
to, and conſequently very few made: thus the chief ad- 
vantage of ſociety would entirely fail, unleſs its laws 
were ſo framed as to bind its members to a ſtrict perform- 
ance of their contracts, by compelling them to make an 

adequate ſatisfaction for the breach of them. 

Hence ſprings a new ſet of actions very different from 
thoſe treated of in the firſt part of this work, and they 
are actions founded upon contract: ſuch are actions of 

1. Account. Per 91 
2. Aſſumpſit. 
3. Covenant. 


4. Debt. 
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_ 00, Be BN Sen 
; H 1 n 1 K , ; f 
Of Actions of Account. : 
E nE Ad ion of Account is of late years but rarely 


uſed, therefore I ſhall ſay very little upon it. At 
common law it lay only 1 a guardian in ſocage, 
bailiff or receiver, and in favour of trade between mer» 
chants, The 13 Ed. 3. c. 23, gave it to the executors 
of a merchant ; the 25 Ed. 3. c. 5. to the executors of 
executors, and 31 Ed. 3. c. 11. to adminiſtrators. And 
now by the g &' 4 Arn, c. 16. it may be brought N | 
us, the executors and adminiſtrators of every guardian, bailiff, 
: and receiver, and by one jointenant, tenant in common, 
| his executors and adminiſtrators againſt the other, as 
— bailiff for receiving more than his ſhare, and againſt their 
executors and adminiſtrators, | Waren 
If the plaintiff in his declaration ſay not by whoſe Jaggard v. Fe, 
hands, if the defendant demur ſpecially he will have Hil. 26 4 #7 - 
judgment ;z for if it were by the hands of the plaintiff, 52. . . 
the defendant may wage his law, alter if it were by an- 
other's hands. e RE 1 enen > Qua 
Rs, In account againſt one as receiver by the hands of A. a Hob. 36. 
1105 receipt by his hands ought to be proved. But if he prove 
8. that J directed the defendant to borrow of another to 
| pay the er wk and that the defendant Þorrowed the 
i money accordingly, that is ſufficient. -' © | 
the very If the ifefehdant plead ne ungues receiver, he cannot : R. A. 683. 
ethod of giye a feleaſe in evidence, neither can he give in evidence F. 1. Brounl. 
ts, (elf- WI bailment to deliver to B. and that he has delivered acebrd- 4 
adhered ingly; for though this ſpecial matter prove he is not ac- 
chief ad- countable,” yet as upon the deſivery he was accountable 
its aus conditionally, (iz. if he did not deliver over) it does 
per form- ¶ not prove the plea; but if the defendant plead he aceount- 
make an ed before R. and evidence that he accounted before 
R. only is fufficient; becauſe the aeeount is the ſub: 
ent from ſtance, $2 4281 daa Aa 
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and they In the action of. actount there are two judgments; the 3 Wits. 113. 
ions of firſt is quod computet, after which the Court agnus andi- 


tors, before whom nothing ſhall be atffowed"as a good 
diſcharge, which might have been pleaded to the action. 
If the defendant plead any matter in diſcharge before 
the auditors, which is _ by the plaintiff, ſo that the 
A | 4 p 
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parties are at iſſue, the auditors muſt certify the record to 
the Court, who will thereupon award a ve. fa; to try it; 
N- if * * 3 plaintiff make default, he ſhall 
nonſuit ut after that 1 bein a upon 
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more general uſe than the action ef Aſumpſt, 
which is founded upon a contract either exprelled, or 


x implied by law, and gives the party damages in propor- 


May and King, 
Ca, K. B. 537. 


11 *. 


tion to the loſs he has ſuſtained by the violation of the 
contract. tuitbb be 

a are two ſorts of ofſumphit... Firſt, a general in 

. Secondly, a ſpecial aſump/it P 

* firſt will not lie where the debt is due by. ſpecial- 

ty, for in ſuch caſe the ſpecialty ought. to be declared 
upon; therefore it is always neceſſary in this action to 
ſhew for what cauſe the debt grew due; and in caſe it be 
not ſhewed, it will be a ſufficient reaſon; to atreſt Judge 
ports or to reyerſe it upon a writ of error,, 
” The general cauſes for which this action may be brought 
are either, firſt, for money lent, + Secondly, for money 
laid out and expended. hirdly, for money had and 
received to the plaintiff's uſe. Fourthly, for. a ſum cer- 
tain, (viz. 10.) for goods ſold and delivered. Fifthly, 
for goods ſold quantum valebant. Sixthly, for a ſum cei- 
tain for work and labour. Seventhly, a G meruit 
for. work and labour. ie 96 on an account 
ſlated. 

Andi the plaintiff's proof ought — tally with ſowe of 
the counts in the declaration, and r if in an action 
for work and labout and money lent, evidence wete 
that there had been mutual dealings between the, parties, 
and that they had come to an account, and that the de- 
fendant upon the balance was indebted to the plaintiff, 
(ex. gr. 5.) and had promiſed to pay, the plaintiff ought 
40 be nonſuited, unleſs. there were TR ac upon 
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Upon an indebitatus a againſt ſeveral, a joint 
debt or contract muſt . 1 it is diffrent in 
contracts from what it is in torts, which are ſeveral, and 
in which one alone may be found guilty. wy 

There muſt be either an expreſs or. implied promiſe 
to found this action upon. | | 

If the defendant be under an obligation, from the ties 2 Burr. 1012. 
of natural juſtice to refund, the law implies a debt, and SE 
gives this action founded on the equity of the plaintiff's 2 Bla. Rep. 220 


caſe; as ſuppoſe a man recovers upon a policy for the 2 Bla. Rep. 824 


life of a man preſumed to be dead, who afterwards ap- 
pears, or upon a repreſentation of a riſque deemed to be 
fair, which comes out afterwards. to be groſsly fraudu- 
lent; but it lies only for money which in conſcience the 
Cong to refund; it does not lie for money 
paid by the plaintiff, which is claimed of him as payable 
in point of honor and honeſty, altho' it could not have 
been teeovered of him by any courſe of law, as in pay- Doug. 236, 
ment of a debt barred by the ſtatute of limitations, or 


contracted during his infancy, or to the extent of princi- Doug. 672. 


pal and legal intereſt upon an uſurious contract, or for 

money fairly loſt at 96 But it lies for money paid by 

miſtake; or upon a confideration which fails, or for mo- . 975 
ney got through impoſition, or extortion, or oppreſſion, 2 Burr, 1006 
or any undue advantage, taken of the plaintiff” s ſitua- 

tion ; ſo if one unjuſtly recovers money by ſuit in an in- 1 Bla. Rep. 
ſerior cdurt, this action lies in a ſuperior one, to make 219 S. C. 
him refund it. : vo i | 

©" Aſumpſit lies to recover money ordered to be paid by Doug. 10 
perſons acting under the authority of a private act of 
lente e hid, , N i | 

A creditot who has proved his debt under a commiſſion Doug. 392 

of bankrupt, can maintain an action of afſumpſit for his 

Mare, under the commiſſioners order of dividend. - 

In off mpſit for goods ſold, if the evidence be that the 

| nt has agreed with the plaintiff's ſervant to pay 

him half price, which the ſervant is to have to his own 

uſeg'this will not maintain the action, for here ariſes no 

contract to the plaintiff; he might as well bring aſſumpſit 

apainſt one- who ſteals his goods. But where a factor to Genzales v. 
one beyond ſea buys or ſells goods for the perſon. to whom 2 3 al 
be is factor, an action will lie againſt or for bim in his S. lk. Ms. * 
own name; for the credit will be preſumed to be given 

to him in the firſt caſe, and in the laſt the promiſe will be 
preſumed to be, made to him, and the rather ſo, as it is 

ſo much for the benefit of tradle. 

fl | However, 


_ JT 


as. 
IE ET IIS, 


LIE ES 


AE; pt 


. —— 
— 2 


1 SE EA Wage ee 1 FFF IL FIN <A PARITY eg 
r / Ce On 
rr > k 2 4 as wt " Y Oe 


3 
* 


6 
Po SEES 


PS 


2 
FE. 
I 
. 
* 
t . 
3 
Bt = 0 
"35 


+ Set We" ap 
n 


7 
9 
1% 

*] 


"1 
: 1 
L ** . 1 
SN 
+ 
"84 

Fi 

"oY 


. * 
— IE 7 

* 

N on te 
—. * *%F 


Bats. 6 Is. 2 8 OE > > D "ao * a 8 
„ e 1 ä 2 or. 6 ER, he ED 
lg or er ets . be, 2 7 v 9 4 Is. 2 r 

— — - — — gage — — r — 5 — 


2 Str. 1182. 


Thomas and 


Whip, Tr. 1 
G. 1. 


ſaid) he would preſume a ſubſequent agreement to make 


the factor, the buyer would not be juſti 


However, a faQtor's ſale does by the general rule of 


law ereate a eontract between: the owner and buyer, and 
therefore if a faQtor ſell for payment at a future day, if 
the owner give notice to the buyer to | Haga: not 
in afterwards 
paying the factor. Yet perhaps under ſome particular 
circumftances this rule may not take place: as where the 
factor ſells the goods at his own riſque; (i. e. is an- 
ſwerable to the owner for the price, though it be never 
paid) for in ſuch caſe he is the debtor to the owner, and 
not the buyer, FER 0 * 0 Mi 
The defendant was nurſe. to the plaintiff's inteſtate, 
and when he died went off with the money he had about 
him; and per Parker, ch. juſt, an action will well lie for 
money had and received to the plaintiff's uſe; for (he 


a contract of it; and the bringing the action is an ad- 
miſſion of ſuch conſent. - And he ſaid, he knew but of 
two caſes where the plaintiff had not ſuch election, the 
one was in Caſe of money won at play, and the other in 
caſe of money paid' by a bankrupt (tho' on valuable con- 


ſideration) aſter the act of bankruptcy committed; in 


Cowp. 4˙9˙ 


either of which caſes the action mu be trover, for you can- 
not confirm the act in part, and impeach it for the reſt, 
And Lord Haerdwicke (mentioning this caſe) ſaid he al- 
ways ſo held it, and had nonſuited many plaintiffs in 
actions of aſſumpſit under ſuch circumſtances, ' © 

The defendant took the goods of the plaintiff and fold 


x TermRep. 385 them by virtue of a warrant of diſtreſs, from a juſtice of 


peace; the conviction on which the warrant was ground- 
ed was afterwards quaſhed ; plaintiff brought an action 


of aſſumpſit, and the court held, that it lay for the clear 


1ſt, Str. 406. 


money produced by the fale. un 

An action brought for money had and received to the 
plaintiff's uſe, The caſe was, the plaintiff paid money 
on a promiſe to transfer Rock at a future day, which not 
being done, the plaintiff brought this action. At the 
trial the doubt was whether the plaintiff had brought 2 


proper action, becauſe at the time this money was paid, 


the plaintiff never intended to have it again, and the pro- 


miſe to transſet the ſtock was a ſufficient conſideration 


for his parting with the money; the chief juſtice directed 


that the court ſhould be moved, which was accordingly 
done ; the court held that the action was well brought; 
not for the whole money paid, but the damages in nt 
transferring the ſtock at chat time, Which was à loſs s 
| - pp | | the 
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the plaintiff, and an advantage to the defendant, who was a 
receiver of the difference - money to the tiſe of the plaintiff. 

In nnþfit for money received to the plaintiff's ufe, Simpſon and 

f that a lamb of his was driven to London, and fold Giſing, at 

there by the defendant, will be fofficient, unleſs it appear chefter. 
to 15 been ſtolen, for then trover will be the only pro- 

t action. | Palo aa = 

If a ſheriff levy money upon a ff. fa. the 9. — or Salk. 12. 
his executors may have indebitatus afſumpfit for ſo much 
money received to his uſe. n wo 

A. paid B, 100!. for a bill of exchange on a banker, Su. 69. 70. 
who broke before it could be tendered, and he was al- 
lowed to recover back the money in an action for money 
teceived to his uſe, ns * 


$9 for a legacy, where the executor owned it lay ready'Stra. 59s 


for the plaintiff whenever he would call for it. 
Aſſumpſit Ties againſt an executor for a legacy, on a pro- cop. 234, 
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miſe to pay it on conſideration of aſſets, but if the. 9 
action is brought againſt him perſonally, in his own i 
100 judgment can only be de bonis propriis. ibid. 289. ; i} 
here a man pays money on a miſtake in an account, Wy E 

or where one pays money under or by a mere deceit, he o 
1 bring indebitatus aſſumpfit for the money. 1 I 
ut if the act is in itſelf immoral, or a violation of the A 
n of public policy, there, the party paying Doug. 672. 1 
all not have this action, for where both parties are | 43 
equally criminal, the rule is poteor eff conditio defendentis.” [ 
So a lottery-office keeper cannot recover back money Cowp- 790. 5 


he has paid the defendant, in conſequence of having in- 

ſured his ticket; but where the act only impoſed a 

penalty on the inſurer, and not on the infured; it was held 2"Bla. Rep, 

that a perſon who had paid a lottery-office keeper feveral 073. 

ſums of money, as the premium for inſuring tickets, was 

intitled to recover back the money he had ſo paid. | 4 
Tf a;creditor has taken money for ſigning à bankrupt's Doug. 67. 

certificate, the perſon who give it may recover it in an 

„ , OT OO 29 ps 
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Where the plaintiff having pawned plate to the defend“ Str. 915. 
ant for 20ʃl, at the end of three years came to redeem it, 
and the defendant inſiſting to have 190. for iptereſt, the 
plaintiff rendered 47, being more than legal intereſt; which 
the defendant refuſing, and inſiſting on the 100. the 
plaintiff paid it and had his gods, and brought his action 
for the ſurplus beyond legal intereſt; on a caſe made, 
the court held that the actfon well lay, for that it Was a 
payment by compulſion; the plaintiff might have ſuch 


124 


1 Balk. 35. 


x Raym. 742. 


$ Bur. 1984. 


Of Aﬀemyſt. 
an immediate want of his goods, that an action of trover 
would not do his buſineſs; and the rule velenti non fit inju - 
ria holds only where the party had his freedom. 
A. took out adminiſtration to B. and appointed J. &. 
his attorney, who received money and paid it to the ad- 
miniſtrator; afterwards a will appearing, the executor 
brought an indebitatus aſſumpſit againſt the attorney; and 
it was holden by Trevor ch. juft. at Guildhall, that the 
authority being void, it was a receipt of ſo much money 
for the uſe of the plaintiff on an implied contract, for 
which andebitatus aſſumpſit well lies. 
Where money is paid in purſuance of a void authority, 
indebitatus aſſumpſit will lie, as where Sir Richard Neu- 
digate was decreed by the high commiſſion court in James 
the ſecond's time, to. pay arrears to Davy whom he had 
removed from a donative, - | . 
But where a man receives money for another under 
a pretence of right, the court will not ſuffer the prinei - 
pal's right to be tried in ſuch an action againſt the 
collector. OD OT Wt 
But if money be paid by miſtake to an agent, and pla- 


ced by him to the account of his principal, but not paid 


Salk. 28. 


15 


1 Vent. 318. 


over; the perſon who ſo paid it may maintain an action 


of aſſumpſit againſt the agent. | 

; 125 8 for 5 had and received to the uſe of 
the plaiatiff, proof that the defendant was a married man, 
and pretending to be ſingle had married the plaintiff, and 
made a leaſe of her land and received the rent, would be 
ſufficient to maintain the action. For though the de- 
fendant not having a right to receive, the tenants were 
not diſcharged by his receipt, yet the recovery in this 
action will diſcharge them. | 


The caſe of Dutton and Poole is very remarkable to 


ſhew how far the law goes in giving this action to the 


= party inteteſted, There the plaintiff declared, that his 


Wife's father being ſeiſed of land now deſcended to the 
defendant, and being about to cut down 1000!. worth of 
timber for bis daughter's portion, the defendant promiſed 


the father, in conſideration that he* would forbear to - 
fell the timber, that he would pay the plaintiff the 


daughter 1000]. After verdict for the plaintiff upon 0n 
aſſumpſit, it was moved in arreſt of judgment that the 


Aion would not lie for the daughter, but ought to bave 


been brought by the executors of the father. But the 


court ſaid it might have been another caſe, if the mover 
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Of Aſumpſit: | „ 
had been to be paid to a ſtranger, but it is a kind of debt 
to the child to be provided for, and therefore affirmed 
the judgment. Vet in the caſe of Pine and Morris where Cited in Sir 
the ſon promiſed the father, that in conſideration that Th. Jores. 
he would ſurrender a copyhold to him, that he would 
pay a certain ſum. to his ſiſter, for which ſhe brought the 
action, it was holden that it would lie for none but the 
father; and the reaſon given is, that where the party to 


whom the promiſe is to be performed, is not concerned 


in the meritorious cauſe of it, he cannot bring the action. 1 Vent. 6, 
And therefore where the plaintiff declared, that whereas 

P. was indebted to the plaintiff and defendants in two 

ſeveral ſums of money, and that a ſtranger was indebted 

to P. the defendants, in conſideration that P. would per- 

mit them to ſue the ſtranger in his name, (promiſed to 

pay the ſum P. owed- the aiot, and alledged that P. 
permitted, and they recovered; after verdi& for the 

plaintiff - judgment was arreſted, becauſe the plaintiff 

was a mere ſtranger to the conſideration; but a caſe be- 5 
ing then cited of a promiſe made to a phyſician, that if 

de did ſuch a cute he woud give ſuch a ſum of money 

to himſelf, and another to his daughter, in which it was 

reſolved the daughter might bring an aſſumpſit for the 


- money, the court agreed to it, and ſaid the nearneſs of 


the relation gase the daughter the benefit of the conſider- 
ation performed by her father. Fs bY | 

As this action may be brought upon an implied pro- 
miſe, it will be proper to ſee how far and in what cafes 
2 buſband-is liable on his wife's contracts; and the rea- 
ſon why a huſband ſhall pay debts contracted by his wife, 
ls upon the credit the Jaw gives her by implication in reſ- ? 
pect of cohabitation, and is like eredit given to a ſervant, 
and therefore where they part by conſent, and an allow- 
ance is made her, it is preſumed that ſhe is truſted on her 
own credit, and her huſband is diſcharged; therefore | 
where the the plaintiff, who was an apothecary; ſued the Todd and 
defendant who lived in Chicbeſter for phyſic admini- _— Dog 
ltred to his wife in London, who had been parted by con- E * 
ſent for five 'years, and on ſepatation articled to allow her 244 8. C. 
20). per aunum, which he accordingly did, and it appeared 1 Km. 444+ 
that the plaintiff did not know her to be a feme=covert © 
it the time when the medicines were given; per Holt, if 
huſband and wife part by conſent, and the huſband ſe- 
cure het an allowance, it is in conſideration that he ſhall 
not be charged any more by her, and a perſonal khow- 
ledge is not neceſſary, ſo it be publickly known, and ſuch 

| h publick 


Of 4ffumpſet. 


publick notification need not be at Lenden where the fl Bebe 
debt was contradted, but it is ſufſicient if it he where the that eve 
parties lived, viz. in this caſe at Chicheſten; but if the buſbane 


debt were contracted. in ſo ſhort a time after the agree. 10 find 


ment, as that it could not be known at London, the huſ. WW oightt 
band wauld be liable. Gee. WH hiſbane 
But if the huſband turn away the wife, be ſends credit BMI bawe | 
with her for reaſonable. expences; to which purpoſe the The 


caſe of Boltou,and Prentice, M. 18 C. 2. B. R. is very Wl goed or 


; ftrong : the defendant and his wife lodged at the plain- jn 


tiff's houſe; who was a millener, during which time the demurre 
furniſhed, the wife with many things without the privity Huvin 
of conſent of her huſband, which hawever he paid for, Will wiſe's'6 
but ſor bad the plaintiff to truſt his wife any mote: about Wi may be 


twelve months after the defendant turned his wife out of WM watever 


doors, who went to the plaintiff, and Was by her fur- done m 
niſhed with apparel ſuitable to her degree; and for this bis wife 
debt the plaintiff bruught the action, and had a verdict; Wl if there 


and upon motion for a new trial it was denied; ſor when Whet 

2 man turns away his wife, he gives her a general credit, Wl firſt, an 

and the prohibition is gone and ſuperſeded. But if the WM ker 

wife elope rm her huſband, he ſhall not be liable though band w. 

Longworth nad the tradeſman who truſts her has no notice of the elope- want t 

. 3. ment. It is ſufficient for the huſband to give general notice t a fe 

per Holt. thatatradeſmen, Oc. ſhould not truſt his wife. Though hs a fe 

Salk, MSS. the huſband and wife cohabit, yet he may forbid any eme ſol, 

Selk. 23. particular tradeſman to truſt her, and ſuch probibition tu ud can 

the tradeſman's ſervant is ſufſicient. 8 not lis 

Salk. 118. Where an ordinary working man married a woman oi eie ts 1 

the like condition, and after cohabitation for ſome time luſbund 

left her, and during his abſence the wife worked; au hidle for 

action being brought for her diet, lord ch. juſt. Holt heli ng in a 

that the money ſhe earned ſhould go to keep her, had a ſe 

8 In an action for meat, found and provided for the de Caſe 1 

Collins, Tr. fendant, Lord Raymond held that the plaintiff could noi won a p 
12 G. 1. 


give evidence of meat found for the defendant's wife wüq xd, and 


su. 127. 8. P. ſivedi ſeparate from him, but the plaintiff agreeing not N wonts b. 


bring/another action, he left it to the jury. would ha 


Roſs and Noel, But where the plaintiff declared that the :defendan md: offer 


E. 31. 
O. 2. C3, 


wiong in the caſe of a third perſon, 


was indebted for meat, c · found by the plaintiff at ti wuld no 
. detendant's tequeſt; and on evidence. it appeared to lenden 
found for the defendant's wife at his requeſt in his ab vould ha 
ſence; upon a caſe. reſerved it was holden, that a deliver lich w. 
to the wife at the huſband's requeſt, is in law a delivers give, 
to the huſband; though it was ſaid that it would e Howey 
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Of Aang f. | 1 127 


Before I quit this point it may he neceſſary to obſerve, Manby and 
that oven cohabitation is only evidence of an aſient of the Scott, 1 Lev. 4. 
huſband, and therefore in a ſpecial verdict the jury ought 
to find the aſſent, and not the cohabitation. 80 Ey 
ought to find the goods neceſſary and convenient for the 
huſband's eſtate as well as degree, for a high degree may 
have a low eſ tate. | | | | 

Tue plea of ne unques aceouple in loyal matrimonis, is Norwood and 
goed only in dower and appeal; and if pleaded to an ff. 1 f 
con on the caſe for a debt contracted by the wife, on G. 2. K. B. 
demurrer the plaintiff will have judgment. el 1b; 

Having ſeen how far the huſband is hable to pay the 
wiſft's'debts, it may not be improper to ſhow how far he 
may be benefited by her contracts, and he is entitled to _ 
watever the earns during the coverture, and therefore he 24 
done muſt bring Humpfit for work and labour. done by 
bis wife; the promiſe in law being made to him; but Cr. J. 27. 
if there be an expreſs promiſe to her, they may join. 

Where a woman married a ſecond hufband, living the Stredent 
rſt, and the ſecond not privy'; as to what ſne acquires g e N. 4- 
by ber Jabour during cohabitation, the ſecond huf- Parker C. J. 
band will be intitted” to it, as the will be eſteemed a Str. 33. 
ferant'to him. | 1 57 

Ia ſeme covert lives ſeparate from her huſband, and 1 Term Rep. g. 
hs a ſeparate maintenance, ſhe is to be eonſidered as a | 
eme ſole in reſpect to her debts, and may be ſued as fuch, 
ind can bind herſelf by her covenants, and the huſband 
8 not liable even for necefſapits ; fo the wife of a man in 
tile is liable; or if ſhe eloßes and lives apart from her 
wihind in adukeryy ſhe is liable. A fecond huſband is 
ladle for debts contraRted by his wife while ſhe was liv- 
ng in a ſtate of ſeparation from her firſt huſband, and 
had a ſeparate maintenance, Misr 

Caſe upon four ſeveral promiſes, one of which was Randukph . 
on a promiſſory note, to which the defendant derivars Regendo F. 
&d, and the plaintiff had judgment; to the other thten * 
doonts he pleaded non aſſumpſit; at the trial the plaintiff 
would have reſted his caſe upon the count for money lent, 
nd offered the note in evidence; but Eyre ch. juſtice 
would not allow it, becauſe that would be to charge the 
lefendant twice for the ſame note; the plaintiff then 
wuld have given evidence of goods ſold and delivered, 

Which - was Rewind refuſed, it appearing that the note 

Ws given for the ſame goods. 5 | 

er, in common cafes upon aum for money Stoty and At- 

the plaintiff may give a promiſſory note from the kins, M. 13. 
defendant G. 1 Str. 719, 
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Str. 14. 


deſendant in evidence, for the 3 & 4 Ann. c. 9. which 
enables the plaintiff to declare upon the note, is only 2 
concurrent remedy, | 7 
By that ſtatute all notes in writing, that ſhall be 
made and ſigned by any perſon, whereby ſuch perſon 
promiſes to-pay to another or his order, or unto bearer, 
any ſum of money mentioned in ſuch note, ſhall be taken 
and conſtrued to be, by virtue thereof, due and payable 
to ſuch perſon, to whom the ſame is made payable; 
and every note made | payable to any perſon or his 
order, ſhall be aſſignable or indorſable over, and the per- 
ſon: to whom ſuch ſum of money is by ſuch note made 
payable, may, maintain an action for the ſame; and any 
perſon to whom ſuch note is indorſed may maintain his 
action for the ſame, either againſt the perſon who ſigned 
ſuch note, or againſt him that indorſed it; and in every 
ſuch action the plaintiff ſhall recover his damages and 


» 


coſts, | 


2 Str. 629. here are no preſcribed forms of theſe promiſſory notes, 


2 Raym. and therefore whatever imparts an abſolute promiſe to pay 
woill be ſufficient; as a promiſe to be accountable to J. ò. 
Str. 1131. r order. But a promiſe to pay on an incertain contin- 
e gency, depending perhaps on the will of the drawer, is 
not within the A becaufe it will not anſwer the intent; 
nor within the words which import an abſolute promiſe 
to pay z and therefore a promiſe to pay upon his marriage 
- 6. is not good; but a promiſe to pay on a return of a ſhip 
* ye 139" has been holden good, becauſe it reſpects trade. 80 
promiſe to pay, or do another act, has been holden not to 
be within the act; as a promiſe to pay, or deliver the 
body of J. S. S0 à promiſe to pay, if his brother did 
not, is not within the act, for the ſame reaſon of In- 
certainty. | 
2 Str. 1277+ -- 80 a promiſe to pay gool. to B. or order, in thre: 
good Eaſt India bonds, upon the 28th of Nov. following, 
is not acting within the ſtatute, But a promiſe to pay 
on the death of another, is as that is a contingency that 
muſt happen will be good. 
Str. 516. A note payable to a feme ſole or order, who marries 
can be only indorſed by the huſband, 


su. 1260 Zo likewiſe ſuch.note.may be indorſed by an executo 


| or adminiſtrator, 
x Barnes, 31. In an action by the indorſee againſt the drawer, up" 
non aſſumpſit the plaintiff proved the drawer's hand, an 


that when the note with the indorſement was ſhewn . 
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Of Ab. 129 


the indorſor, he acknowledged it was his hand- writing, 
but this was holden not ſufficient to charge a third perſon. 

There is a diſtinction between a note payable to B. or 
order, and to B. or. bearer; in the firſt caſe, in an action 
againſt the indorler the plaintiff muſt prove a demand on 
the drawer, but not in the laſt, for there the indorſer is 
in nature of an original drawer. In the firſt caſe, if the 
indo; ſee give credit to the drawer, without notice to the 
indorſer, it will diſcharge him: So receiving part of the 
money from the drawer wil for ever diſcharge the indor- 
ſor; for hy ſuch receipt the indorſee has made his elec- 
tion to have his Moy from the drawer, l | 

If the indorſor have paid part of the money, that will St. 1246. 
diſpenſe, with the neceſſity of proving a demand on the 
awer. 


Note ; he need not prove the drawer's hand, for if it be a Salk. 127. 


| x Stra, 745» 


4 8 


forged bill, yet the indorſor is liable. 
The indorſee muſt give a reaſonable notice to the in- 2 Stra. 108 
dotſor in convenient time upon default of payment by 
the drawer; but proof of making enquiry after defendant, 
who could. not be found, will be ſufficient to excuſe the 
giving ſuch notice, unleſs. the defendant can prove he 


was to be found. 


Jaan action againſt. the indorſor of a note of hand, DexTaux and 
where the note was due the fifth, and there was no demand Hood, 7 Feb. 


on dhe dra wer till the eighth, and no notice to the indor- 752. at G. Hall 


ſor till che niueteenth: Mr. Juſtice Deniſon thought the 

plaintiff had not made uſe of due diligence either in de- 

manding the maney, or in giving notice to the indorſor, 

and ſaid there were no days of grace on a note as there Sedvin. 
ate ona bill of exchange; but the jury ſaid it was com- 

monly underſtood thatithere were three days of grace, Doug. 52+ 
and therefore thought the demand was made in time; 

but the judge ſaid the law was otherwiſe; and directed 

them to find for the defendant. 

In an action againſt the indorſor, Lord Raymond would Collet and 
not allow the defendant to give in evidence, that the Griffith, H. 2. 
plaintiff defired him to indorſe the note to enable him to S2. G. Hall. 
bring an action againſt the drawer, but declared he would 
not fue the defendant. But where the adion was brought Str, 674. 

> 
by the drawee againſt the drawer, the defendant was let 
in to ſh:w it was delivered as an eſcrow, viz. as a reward 
In caſe he procured the defendant to be reſtored to an 
office, which it being proved he did not effect, there 
was a verdict for the defendant, | 
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Of Affunyjit 


And it ſeems a reaſonable diſtinction which has been 
taken between an action between the parties themſelves, 
in which caſe evidence may be given to impeach the 
promiſe and an action by or againſt a third perſon, vi. 


an indorſee or an acceptor. 


Doug. 496. 


Doug. 611. 


If a man indorſes a note or check in the form of a 
promiſfory note, but in blank, i. e. without any ſum, 
date, or time of payment, being mentioned in the body 
of the note or check, he is liable to pay any ſum, and at 
any time with which the perſon to 184 he intruſts the 
note or check fills it up. 


if a bill of exchange with a blank indorſement is ſtolen, 
and negociated, an innocent indorſee for valuable con- 


ſideration may recover againſt the drawer. 


Doug. 235. 6143 


Doug. 713. 
2 Str. 155. 


E. 6 G. 2. 


But a bill of exchange given for money won at play is 
void in the hands of an indorſee for a valuable conſidera- 
tion without notice. | . 

So if it is given upon an uſurious contract. 

Where the defendant borrowed money of F. $. who 
lent it knowingly to game with, and aſſigned the note 
for a valuable confideration to the plaintiff, who had no 
notice, yet it was holden void by g Arn. c. 14. 

Where in the declaration the indorſement was ſet out to 


be for value received, but being produced, had it not: 


filled up in 


Str. 110g. 


Cited by Mr. 

Faz. in Rex D. 
Morris, H. 4 
G. 2. 


Sir J. Hankey | 
2.1 


OT an, 


M. 19 G. 2. 


Lord Chief Juſtice Eyre allowed the indorſement to be 
ourt, notwithſtanding the caſe of Clements 
and Jenkins, P. 3 G. 2. was cited, where Lord Raymund 
refuſed to let it be done. 46 
But a bare indorſement of a name trans fers no property, 
and therefore where the plaintiff produced the note with 
his own name indorſed, Lee Chief Juſtice ſuffered him 
to ſtrike it out. ON 
A note payable to B. or order, was indorſed thus, 
« pray pay the contents to C In the declaration the 
indorſement was ſet out as payable to C. or order; at 
the trial it was objected there was a variance z but the 
Court held that, as the note was in its original creation 
indorſeable, it would be ſo i the hands of the indorlee, 
though not fo expreſſed in the indorſement, and theretor: 


in ſubſtance it was agreeable to the count, and therefote 


no variance. | | N | 

If the indorſee give credit to the drawer of a promilſor 
note, or the acceptor of a bill of exchange, without no 
tice to the indorſor or drawe!, it will diſcharge bim; ! 
is therefore to be ſeen what ſhall be conſtrued a giving 0 


credit ; and not demanding the money in a reaſonabi 


time, 
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been time, is giving credit. What ſhall be deemed a reaſon- wud 
lves, able time muſt depend upon the circumſtances of the My 
1 the caſe: however it may not be improper to ſhew what in 15 

V1Z, general has been deemed a reaſonable time. | 9 

In Maimwaring and 1 the caſe was, upon the Str. 508. 9 
of 2 17th of September, being a Saturday, about two in the | 15 
ſum, afternoon, the defendant gave the plaintiff a goldſmith's #4 
body note, who paid it away the ſame day to J. S. The gold- 4 
and at ſmith paid all that day and all Monday. J. S. came on © 
is the Tueſday, but then payment was ſtopped ; upon which 1 

6 the plaintiff paid back the money to J. S. and aſked it of 1 
ſtolen, the defendant, who refuſed, upon which the action was 1 
E cone. brought; the Chief Juſtice left it to the jury, who would 1 
5 5 have found it ſpecially, but he would not let them, ſay- 144 
play is ing it was a matter proper for their determination; upon A 
ſidera- which they gave a verdict for the defendant, and held 449 
there was laches in J. S. ſaying they were all agreed that ll 
| two days was too long. | | | T3 
§. who | $0 where Chitty had given the Eafi-India Company a str. 1175. 44 
he note Bil note on Caſwell at eleven in the morning, they did not be 
had no WH fend it for payment till two o'clock the next day; and +8 
| it was holden that they had made it their own by their 338 
et out to Bl laches. | | . | | 140 
it not: In Hill and Lewis, the defendant indorſed to Z. who salk. 132. by. 
at to be Bl the ſame day indorſed to the plaintiff, who afterward the 7M 
Clements Wi fame day received money upon other bills of the ſame 4 
Raymund banker, and might have received the money upon the * 
| bill in queſtion, if he had demanded it. The night fol- 9 
property, lowing the banker broke, and the jury upon conſideration 1 
vote wit I (it being left to them by the Lord Chief Juſtice) found for 
ered bim Wl the plaintiff, | EO ET: 
The defendant having a promiſſory note, payable to a.m, and 
ſed thus, bim or order two months after date, indorſed it to the Bailey, Mie. 
ation the plaintiff, who ſent his ſervant to the drawer for the mo- 1748, G. H. 
95 * ney, who ſaid the defendant had promiſed not to indorſe 
z Du 


the note over without acquainting him; that he had not 
o done, and therefore he was not prepared to pay it, but 
promiſed payment in three or four days; and in like 
manner put him off from time to time. After three 
weeks the plaintiff wrote to the defendant (not having 
ſooner learned his direction, though it was proved he 
boner enquired after it, and was told where he might 
karn it) that Smith's note was not paid; that he had 
often promiſed payment, but had alledged, that the de- 
fendant promiſed not to make uſe of it without acquaint- 
og him firſt ; S-rith became a bankrupt; the plaintiff 
K 2 : writes 
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4 therefort 
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writes a ſecond letter; the defendant anſwers, that 


when he comes to town he will ſet that matter to rights; 
upon this evidence the jury gave a verdict for the plain- 
tiff, notwithſtanding it appeared Smith continued ſolvent 
en freer paid above a hundred pounds in the 

me. Co 

Where a note became due on the 5th of Oc. and the 
indorſee's clerk called on the drawer at ten o'clock in the 
morning, and not finding him at home, left word that 
the note was due, and defired that the drawer would 


ſend for it to his maſter's, and take it up, and on the 


th called again on the drawer, who told him that he 


= es 


x Term Rep. 
167. 
- Ibid, 

5 Burr. 2670- 
x Term Rep. 
712. 

1 Term Rep. 
"= 

Doug. 235- 
Doug. Sup. 25. 


Court held that the drawer was not diſcharged. 


would take it up that day within the banking hours, 
which not being done, the other called again on the 
drawer on the 5th, and not finding him at home, then 
tendered it to the indorſer, and all the parties lived with- 
in twenty minutes walk of each other ; the Court held 
that the indorſer was diſcharged by the laches of the 
holder of the note, although it appeared that the 4ndotfer 
had notice from the drawer on the 6th, that he could not 
pay it. | hs det. 
W hat is reaſonable notice of non-payment'is a queſtion 
of law ariſing from the particular facts. 5 

Notice of à bill or note being diſhonoured, muſt come 
from the holder, to make the drawer or indoffer liable, 
and though there is no preſcribed form of notice, yet 
it muſt import that the holder looks upon him as liable. 

If the indorſee of an inland bill of exchange not dur, 
preſent it for acceptance, which is refuſed, and delays 
giving notice to his indorſer, the indorſer is diſcharged, 
and a ſubſequent promiſe to take the bill up or a propoſil 
to pay it by inſtalments, made without knowledge ol 
the indorſer's laches, is not a waiver of the want 0 
notice, 435 | | 

But where a man drew a bill on another who had no 
then nor afterwards any effects of the drawer's in hi 
hands, and the bill when due was diſhonoured, and n« 
notice thereof given by the payee to the drawer, th 


F, 
/ 


No laches of the holder will diſcharge the acceptor 
a bill of exchange, or the drawer of a promiſfory note 
and the general rule is, that nothing Jeſs than an exprel 
declaration by the holder, will be a diſcharge ; but m4 
action by the payee of a bill of exchange for 30l. again 


the acceptor, it appeared that the drawer and accept 


were brothers, that when the bill became due the plall 
— | | ll 
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tiff received of the drawer 31. 158. 4d. and at the ſame 
time the following indorſement was made on the bill; 
un. Received on account of this bill 31. 15s. 44. 
balance temaining 264, 46. 8d. I promiſe. to pay Mr, 
Thamas Ellis, (the plaintiff) within three months 
from the date of this.” Signed by James Gallinds, the 
drawer. The balance was never paid, and at the diſtance 
of three years the action was brought againſt the acceptor. 
Lord) Mansfield held that the acceptor was diſcharged, 
and nonſuited the plaintiff, and on a motion for a new 
rial; the-Court held that it ought to have been left to the 
jury whether the acceptor was diſcharged, but refuſed a 
new trial on account of the ſmallneſs of the demand. 

But to charge the indorſer, it is not neceſſary for the 2 Burr. 675. 
indorſee of a bill of exchange to make a demand on the 
drawer, Th SH Ty $8 2 P | 125 

On a, writ of enquiry on a judgment by default on a3 Wils. 155. 
ptomiſſory note, or a bill of exchange, it is not neceſſary 
to prove the hand- writing, but the bill or note ought to 
be produced, that it may be ſeen it any money has. been 
paid upon it. * ict 

If a bill of exchange is originally made payable to the 2 Burr. 1216, 
payee or vider, it is in its nature negociable and aſſign- 
able, and may be indorſed over without adding the words 
& or. order to the indorſement, 


The defendant had a note of ſixty pounds of one Bella- Bank of Englend 


m, u goldſmith, , payable to Wa or bearer at a day then v. Newman, P. 
h 


come, about a week before Which he diſcounted it at S4, nies. - 
the bank without indorſing the bill; Bellamy, about wo 
months after, broke without having paid the bill, upon 
which the bank brought aſſumpſit for money lent, and 1 Raym. 442. 
pon this evidence obtained a verdict ; but the Court“. ©: 
granted a new trial, holding it to be a verdict againſt 
law : ſor if the owner of a bill, payable to bearer, deliver 
it for ready money paid down for the ſame, and not for 
money antecedently due, or for money lent on the ſame 
bill, this is ſelling of the bill like ſelling of rallies, c. 
But if there be an indorſement thereon, the indorſee ma 
have remedy. on that indorſement, provided he demand 
the money in a convenient time. | 
As the intent of the 3 & 4 An. was to put promiſſor 
notes upon the ſame tooting with inland bills of ex- 
change; all that has been before ſaid in regard to pro- 


miſſory notes is applicable to ſuch inland bills. 


A promiſſory. note, to be a negociable note within the 1 Burr. 226. 
latute, muſt be made payable at all events, and not to 
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x Burr. 325. 


Salk. 131. 


6 Mod. 81. 


1 Show. 315. 


Salk. 126, 


Doug. 55 


1 Term Rep. 
5 54» 


exchange of five pounds or upward, (in which is ac. 


deprives him of damages or intereſt, 


It is not neceſſary to ſet forth the cuſtom in an actia 
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depend on 4 contingency z- but the diſtance of the day of MY 170. 
payment makes no difference: ſy a note given to an in- ßled, tl 
fant payable when he ſhall come of age, and ſpecifying Wl the bill 


the particular day when that ſhall be, is a good negocia. Wl azad the 


ble note; but a note promiſing to pay a ſum of money lf limitati 
on the death of a particular perſon, if he left the drawe Wl cvidenc: 
ſuffioient to pay it, is not. | conſider 


It may be proper further to take notice, that 9 & 19 By 8 
M. 3. c. 17. gives power of proteſting any inland bill of WW mall be 
miniftr 
knowledged and expreſſed the value to be received ;) but out of þ 
this act has no effect, unleſs the party on whom the WM ant upo 
bill was drawn, accept it by underwriting ; therefore by if fault, a 
the 3 & 4 An. c. 9. the ſame power is given in caſe the upon an 
party refuſe to accept it; with proviſo that no prot BW gr upon 
ſhall be neceſſary, unleſs the bill be drawn for 20/, « Wreditamc 
upwards, me 2 4 

It has been holden upon theſe ſtatutes, that in declzr 
ing upon an inland bill a proteſt need not be ſat forth, u 
it muſt upon a foreign bill, for the ſtatute does not take 
away the plaintiff's action for want of a proteſt, but on 
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But if any damages accrue to the drawer for want oft 
proteſt, they ſhall be borne by him to whom the dill i 
made, and if, in ſuch caſe, the damage amount to tht 
value of the bill, there ſhall be no recovery. 


upon a bill of exchange, for lex mercatoria eft lex terra; 
and if he ſet it forth, and do not bring his caſe withit 
it, -yet if by the law merchant he have right, the ſetting 
forth the cuſtom ſhall be rejected as ſurpluſage. 


If A. write his name on the back of the bill, and ſol» Upon 
it to J. S. to get it accepted, which is done according need not 
A. may, notwithſtanding, bring an action againſt tit will b 
acceptor, for J. S. has it in his power to act either M but if ſu 
ſervant or aſſignee; for he may witneſs his election Mit muſt b 
filling up the blank over the name to receive it as indoi to be ſuc 
ſee, or by omitting it, act only as ſervant. The 

If a bill of exchange is not accepted, an action 1! |Mrefuſed: te 
againſt the drawer before the time when it is ma J. held t 
payable. LT relates o 

And in an action by an indorſee, the acceptor is liadWwhere th 
though the bill was forged, but it is . to proſhgiven hin 
the hand- writing of the firſt indorfor, although the iMiver the 
dorfement was on the bill at the time it was accepted. The ſt 

e f marcia 
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day of Bi - If che plaintiff prove: a cauſe of action before the bill cowp. 454- 
an in: fled; though after the latitat returned, it is ſufficient, for 
cifying the bill is conſidered as the commencement of the ſuit, 
egocis · Will and the latitat except where it is replied to the ſtatute of 

money Wl limitations, or to avid a tender, or where it is given in 
drawer ¶ evidence ta ſupport a penal action in point of time, is 

| conſidered: but as proceſs, | | | 

& 10 By Stat. 29 Car. 2. c. 3. It is enacted, that no action 

bill of I mall be brought whereby to charge any executar or ad- 
h is ac- Wi miniſtrator upon any ſpecial promiſe, to anſwer damages 
d ;) but I out of his own eftate : or whereby ta charge the defend: 
10m the Wi ant upon any ſpecial promiſe to anſwer for the debt, de- 
efore by Wil fault, ar-miſcarriage of another, or to charge any perſon 
caſe the ¶ upon any agreement made upon conſideration of marriage, 
o protel i or upon any contract or ſale af lands, tenements or he- 
* 201, u reditaments, or any intereſt in or concerning them, or 
upon any agreement that is not to be performed within 


n declarſthe ſpace of ane year from the making thereof, unleſs the 


forth, u agreement upon which ſuch: action ſhall be brought, or 
not tau ſome memorandum or note thereof, ſhall be in writing, 
but on agned by the party to be charged therewith, or by ſome 

other perſon by him thereunto lawfully authorized. And 
vant ofi at no contract for the ſale of goods, Wares and mer- 
ie bill fWechandize; for the price of ten paunds ferling or upwards, 


at to te an be allowed to be good, except the buyer ſhall accept 
part of the goods ſo fold, and actually receive the ſame, 
or give ſomething in earneſt ta bind the bargain, or in 
part of payment, or that ſome note or memorandum in 
writing of the fuid bargain be made, and ſigned by the 
parties to be charged, or their agents thareunto lawfully 
authorized. : | 


an aCtim 
lex terra; 
iſe withit 
he ſetting 


and (cl Upon this clauſe it has been holden, that the plaintiff 1 Rm. 450, 
cording!\Wnced'not/in his declaration ſhew any note in writings: but It 
gainſt tit will be ſufficient for him to produce it op the trial; 
either N but if ſuch promiſe be pleaded in bar of anether: action, 
eCtion Mit muſt be ſhewn to be in writing, ſo that it may appear 

as indotſi to be ſuch a contract on which an action will he, 

The defendant beſpoke a chariot, and when made 
on v1! refuſed to take it: in an action for the value, Pratt, Ch. Fs 
t is mad J. held this is not to be a caſe within the'ſtatute, which Str. 516, - 
 (Wrelates only to contracts for the actual ſale of goods, 4 Burr. 2107s 
or is liaVWwhere the buyer is immediately anſwerable without time 
y to proiipiven him by ſpecial agreement, and the ſeller is to de- 
[gh the 10Wliver the goods: immediately, oO oo on 277 
cepted. W The ſtatute extends only to contracts in conſideration 1 Stn. 34, + 
f marriage, and not to contracts to marry, | 
K 4 | Where 
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Salk; 9. Where the undertaker only comes in aid to procure 
credit to the party, there is a remedy againſt both; and 
both are anſwerable according to their diſtinct engage- 
ments. But where the whole credit is given to the un- 
dertaker, ſo that the other party & only as his ſervant, 
and there is no remedy againſt him; this is not a coll. 
teral undertaking. Therefore if two come to a ſhop, 
and one buy; and the other to gain him credit, promiſe 
the ſeller, 4+ If he do not pay you, I will;“ this is a 
collateral undertaking, and void without writing; but if 
he ſay, © let him have the goods, I will be your pay- 
maſter” this is an undertaking for himſelf, and he ſhall 
be intended the very buyer, and the other to act as his 

1 Raym- 224+ ſervant. But if A. promiſe B. that if he will cure D. of 

* a wound, he will fee him paid; it is only a promiſe to 
| pay, if D. do not, and therefore ought to be in writing, 

Salk. 27. 


However it is impoſſible to lay dawn any preciſe rule for 
the conſtruction of ſuch ſort of words, but it muſt be leſt 
to the jury to determine, upon the whole circumſtances 
of the caſe, to whom the original credit was given. 
Rothery and In conſideration that the plaintiff would not ſue 4. g. 


Setz“ the defendant promiſed to pay the plaintiff the: money 
2 u due, viz. 44. in a week; this was holden to be within 
f the ſtatute of frauds; for no conſideration laid that the 
plaintiff had promiſed not to ſue, and if he had, 4. B. 
could” in no ſort have availed himſelf of this agreement, 
but the debt is till ſubſiſting, and conſequently the pro» 
miſe collateral. e ee r ee hs; 
Read and Naſh, But where in conſideration, that the plaintiff in an 
8 G. . -aQtion of aſſault and battery againſt J. S. would with- 
| draw the record, and forbear to proceed, the defendant 
1 Wils. 305. promiſed to pay him 30. the Court held this to be a new 
| conſideration ſufficient to raiſe a promiſe and not within 
the ſtatute, | [5-4 | 


— 


Fitzg. 302. 


and not on B's. 

2 Term Rep. 
80. liable at all, any promiſe by a third perſon (whetbe 
before or after the goods are furniſhed) muſt be in wii 


c 2 _ : af ne 


Salk. 280. 
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within the ſtatute, for the ſnip may by poſſibility, retur 
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Sof A promiſe C. that in conſideration of his doing 
ſome particular act, B. will pay him ſuch. a ſum, A. 
the priucipal debtor, for the act done is on his credit, 


- Af the perſon for whoſe uſe the goods are furniſhed i 
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The ſtatute only extends to agreements which axe not 3 Burr. 128 1. 


137 


x 2 Bla. 353. 


to be performed within the ſpace of a year, and are Slane Jem 


preſsly and ſpecifically ſo made, a contingency is not 
within it; nor any caſe that depends upon a contin- 
nc 0 . i = ; f 8 ; 

The ſtatute does not extend to ſales by auction: 3 Bur, 192 7. 

A tenant being three quarters of a year in arrear to his 3 Burr. 1886. 
landlord for rent, and inſolvent, conveyed all his effects 
for the benefit of his creditors. His creditors employed 
a broker to ſell his effects, and he advertiſed a ſale. The 
landlord came to diſtrain, upon which the broker promi- 
ſed to pay him the arrears, (fixing the ſpecific ſum) if 
This was held not to 
de a promiſe within the ſtatute. 

Where a mother agreed to give her daughter a portion 1 Wils. 118, 
upon her marriage, but was not a party, nor executed Jet 
the marriage articles, but only ſet her name thereto as a 
witneſs, that was held a ſufficient ſigning of a note or 
memorandum in writing to take it out of the ſtatute. 

At common law it was holden, that a ſumpſit would lie 2 Ley, 150, 
for rent on an expreſs promiſe, but not upon an implied | 
promiſe, and ſuch expreſs promiſe muſt have been made 


at the ſame time with the leaſe. - But now, 


By 11 G. 2, c. 19. Where the agreement is not by 
deed, the landlord may bring caſe for the uſe and occu- 
pation ; and if in evidence any parol demiſe or any agree- 
ment (not being by deed) whereon a certain rent is te- 
ſerved, do appear, the plaintiff ſhall not therefore be 
non-ſuited, but may make uſe thereof as in evidence of 
the quantum of the damages to be recovered. And by the 
ſame act, if the tenant for life die before or on the da 
on which any- rent was made payable, upon any leaſe 
which determined on the death of ſuch tenant for life, his 
executors may in an action on the caſe recover the whole 
or a proportion of ſuch rent, according to the time ſuch 
tenant for life lived of the laſt year, or quarter of a year, 
in which the ſaid rent was growing due. 

An executor brought an action for rent due to bis teſ- Str. 1251. 


tator in his life-time, and for other rent due in his own 
time, and there was another count on a quantum meruit 
for the rent of another meſſuage, in which he had not 
declared as executor, 


After judgment by default and a 
writ of enquiry executed, upon error brought, judgment 
was reverſed, becauſe the demands were incompatible; 


but perhaps it would have been helped by a verdict, be- 
cauſe for rent due in his own time he need not declare as 


executor, 
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x38 Of Aſſumpſit. 
-1- - and therefore if it had been tried, the judge ought not to 
have permitted him to prove rent due to himſelf in his 
hg den right i be 
Lewis and 


In caſe for uſe and occupation of an houſe by permiſſion 
1 on -y 25 of the plaintiff the defendant pleaded ni/ habuit in tenemen. 


tis; and upon demurrer the Court held it not a good 
plea, as it would be upon a leaſe at common law, be. 
cauſe there an intereſt is ſuppoſed to have paſſed from the 
leflor, but here the Court muſt take it that there was an 
expreſs promiſe, and therefore if the plaintiff had an equi. 
table title, or no title at all, yet if the defendant have 
enjoyed by permiſſion of the plaintiff, it is ſufficient, and 
it is not neceſlary for the plaintiff to ſay it is his houſe, 
/ any more than in afſump/it for goods ſold, to ſay they 
| were the goods of the plaintiff, - | 


Salk. 296. Upon an aſſumpſit againſt an executor or adminiftrator, 
© the plaintiff muſt prove his debt, though the detendant 

have pleaded plene admini/travit z for by that plea, though 

a debt be admitted, yet the quantum is not; and therefore 

1 Show, 81. it differs from debt in which the plea of plene adminiſtra- 


vit is an admiſſion of the debt, and therefure it need not 
be proved. e | | 

Welbourne and The plaintiff cannot upon this iſſue give in evidence a 

Dewſbury, per copy of an inventory delivered by the defendant to the 


— 1 N J. H. Spiritual Court, unleſs it be ſigned by him though it be 
ſigned by the appraiſers; but he may give evidence by 

. witaefſes, that the defendant had aſſets, or if he give an 

inventory in evidence, he may ſhew the goods were 

. undet valued. If in the inventory produced, the article 
_— _ N concerning debts did not diſtinguiſh between ſperate and 
M3. ber os deſperate, it would be ſufficient to charge the executor 


Hardw, Ch. J. with the whole prima facie as aſſets, and put it upon him 
| to prove any of them deſperate, as if the article were, 
„ /term, for debts due and owing, which 4 admit myſelf 
to be charged with when recovered or received.“ 
And in the caſe of ſperate debts,” the executor may dil- 


* charge himſelf by ſhewing a demand and refuſal. - 

1 Barnes 240. A leaſehold eſtate not ſold is aſſets ad valorem, pet 

| | UDO Fee 7 th: 15 | 9, 7 | 
N. B. Aſſets in Ireland, are aſſets here. | 

Co. L. 283. If aſſets be proved in his hands, the defendant the 


executor may give in evidence that he has paid debts to 
the value, and need not plead it. 80 he may give in 
evidence a retainer for his own debt, or that the 
inteſtate before marriage with the | defendant por 
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2 Of Afumpſir. : 139 

2 bond to J. S. conditioned to leave the defend- simpſon and 
ant go. and that ſhe retained to ſatisfy this obli- Treſler, in 
cation, So if adminiſtration be granted to a ereditor, — I ag 
aud after repealed at the ſuit of the next of kin, the cre- Bar, 
ditor may retain againſt the rightful adminiſtrator z/ for 
where adminiſtration is granted to a wrong perſon it is 
only voidable, but if it be granted in a wrong dioceſe it 
is void, and in ſuch caſe there could be no retainer. 

Note ; if a man have bona notabilia in ſeveral dioceſes gait. 39- 
of the ſame province, there muſt be a prerogative admi- 
niſtration; if in two of Canterbury and two of York, there 
muſt be two prerogative adminiſtrations, and if in one 
dioceſe of each province, each biſhop muſt grant one. 
The executor, on the plea of plene adminiſtravit, can- 
not give in evidence debts of a higher nature ſublifting, 
but muſt plead them; it will not be improper therefore 
in this place to conſider how they ought to be pleaded. 
Where the days of payment in the condition of a bond 
are paſt, the penalty is the debt, and therefore the an- 
cient. method of pleading them was to plead them ſingly, 
and ſet forth the penalty only; but the common way 
now is to ſet forth the condition likewiſe. But where the 
days of payment were not incurted at the death of the 
teſtator, the executor can only plead the ſum in the con- 
dition, becauſe he may deliver himſelf from the penalty 
by performing it; and if he refuſe or neglect to do it, it 
will be a dw atv. But where the day of payment is 
paſt, though the executor ſet out the condition in his 
plea, yet he mall recover aſſets to the amount of the 
penalty, unleſs the plaintiff reply per fraudem, and on 
ue - joined thereon prove that the obligee offered to 
take a leſs ſum than the penalty, and not more han the 
executor had to pay. If the teſtator acknowledge a re- 
cognizance, or enter into a ſtatute with condition for the 
payment of a Jeſs ſum at a future day, it will be a bar to 
debts of an inferior kind, though the day of payment be 
not yet incurred; beeaule it is a preſent duty, and is on 
record, on which execution may be taken out without fur- 
ther ſuit ; but a debt due by obligation is only a chole in 


2 Stra. 1028. 


action, and recoverable by law, and not a preſent duty as 


the other is. 


If the exec utor plead twenty judgments, he confeſſes Ca. K. B. 496. 
aſſets for above nineteen, and yet at his peril he muſt Salk. 312. 


plead all the judgments, for otherwiſe if the creditor 
pray judgment of aſſets quando acriderint, he ſhall: not be 
allowed for thoſe not pleaded; and if he plead five judg- 

; | ments, 
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Of Aſumpſit. 


| mente, and one be falſe or fraudulent;, and ſo found, 
ne by is 8 with the whole debt ; ſo if any one be ill 
1 P eaded,: 


1 


«Term Rep: If au anecutot to an caſio, on A) \ hong debt, pleads a 
judgment. on a ſimple contract debt, without, averting 
that the judgment was had before notice of the bond debt 
the plea is bad. | 

Cr. J. 35 An executor, pleaded, that bis teſtator,bad entered into 


a ſtatute which remained. in force and not paid; upon 
demurrer, - becauſe not averred to be for a juſt debt, the 

court held the plea good, for that it ſhould be intended 
to be for a juſt debt, and he who will take advantage of 
the contrary. ought: to ſhew it. 


Salk. 312, If a 2 being pleaded, and per fraudem: replied, | 


and iſlue taken thereupon, by evidence it appear the 
debtee was willing to take leſs than is recovered, it is 
evidence of fraud, unleſs the executor ſhew. r he chad 
not aſſets to pay the ſame. | | | 

If an executor ſuffer judgment by default, it is a con- 
felon of aſſets ſufficient. to pay the debt, and | therefore 
the ſheriff may return a deuaſſavit to a fi. fa. if he cannot 
find goods of the teſtator; and if the executor do not 
plead ſuch judgment and nul aſſets ulira to another action, 
but admit judgment to go by default, Wo: is a Sonleſide 
of aſſets as to that likewiſe, 

But a cegnovit actionem is not a gone ion 105 alete. | 

Judgment againſt B. in C. B. who after judgment ens 
ters into a ſtatute and dies, bis adminiſtrator brings . 

on the judgment, which is affirmed, and upon à /c:. , 
to have execution, pleads payment of the ſtatute, and 100 
aſſets ultraz and it was holden a. good plea; for at the 
time of the execution of the ſtatute he could not (plead 

the judgment in bar, and therefore den of the ſtar 
tute was no deva/tauit. 

In ſtrictneſs, no funeral expences are allowed againſt 
aereditor, except for the coffin, ringing the bell, parſon, 
clerk, and bearets fees, but not for. the pall or oror 
„ bis 

. The: uſual method is to allow n 

Upon the plea of ne ungues executor evidence may be 
given, that the ſeal of the ordinary is-forged, or the ad- 


Ca. K. B. mn 
Salk. 310. 


Hob. 178, 
| Yelv. 29. 


2 Lev. 236, 


miniſtration repealed, or that there were bona notabilia, | 


for they conſeſs and avoid the ſeal, but evidence that 
another perſon is executor, or that the teſtator was non 
. or that the will was _— cannot be given, 0 
| — 
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| = 

that would be to falſify the Proceedings of the ordinary | 1 
wherein he was judge. 199 
If it be alledged that a ſimple contract debt i is paid, the 2 Show. 81. 1 
very debt ought to be proved as well as the payment. So We 
if an executor plead priene adminiſtravit to an action upon 1 
a bond, he muſt prove the debts paid to be on bonds ſealed oe 
and delivered. | But in an action for a ſimple contract ' 
debt on the like plea, proof of payment is ſufficient, for 1 4 
if no bond, it is a good adminiſtration. | 1:88 
Note; In ſuch caſe the creditor may prove his bond, 1 Raym. 745; | 4 
and the debt due upon it, and the payment of it. a 7 280 
Letters of adminiſtration, obtained pendente lite, may be 2 Stra. 1106 : 2 
pleaded puis darrein continuance to juſtify a retainer. 5 i #1 
Executors are no further chargeable than they have + 
aſſets,” unleſs they make themſelves ſo by their own act, | 1. 
as by pleading a falſe plea, i. e. ſuch a plea as will be a | 11388 
perperual bar to the plaintiff, and which of their own 1 4 1 
knowledge they Know to he falſe; as ne ungues executor, © 93. 1 
or a releaſe to himſelf. But if he plead a former judge b 4 


ment had againſt him by another perſon, and nil ultra, 
and the plaintiff reply per fraudem, and it be ſo found, 
yet the judgment ſhall only be de bonis teftatoris, 

On plene adminiſtravit he may give in evidence, chat 
he was but executor durante minoritate, that he paid ſuch 
debts and legacies, and that he bad delivered over the reſidue 
of the teſtator's perſonal eſtate to the infant when he came 
of age, for bis power then ceaſes, and the new exe- 
cutor is liable to all actions. But he will be anſwerable 
for as much as he has waſted, and the new executor has 
his remedy againſt him but quere, whether he is lia- 
ble to other men's ſuits? In 1 Md. 175. it is ſaid he 
is not, but in 6 Co. Packman's caſe, and Latch, 160. it is ſaid 
he is, and that ſeems the moſt reaſonable determination. Te 

If — executor compound with the creditors, and after Per rage ch. 
at the ſuit of any of them plead plene adminiſtravit, proof J. Paſc. 4 An. 
of the ba would be — oor we wh and Lal. * 
_— court would not ſuffer wes to give evidence of no 
afſers, | 
If an adminiſtrator enters into a bond, to abide by an x TermRep x 
award, to be made touching the matters in diſpute be- 
tween his inteſtate and another, and the arbitrators 
award that he as adminiſtrator ſhould pay, &e. he can- 
not plead plene auminiſtravit to debt on the bond, for by | 
Waiting the award oy bas admitted aſſets. 

By 
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Of Afumſit. 


By 26. 2 c. 24. No attorney ſhall maintain any action 
for fee until one month after he ſhall have delivered a bill 
written in àa common legible hand, and in the £Englij 
tongue (except law terms and names of writs) and in 
words at length (except times and ſums) ſubſcribed 
with his proper hand. It has been holden, 1. hat 


* 


Sax. 86. 
on 3 Jac. 1. 
this may be given in evidence on the general 
iſſue. 2. That it does not extend to the executor of an 
attorney. 3. Nor to buſineſs done in conveyancipg. 

The court will upon motion ſtay proceedings till the 
plaintiff has delivered a bill. 

If an attorney's bill has been delivered a manth, and 
not referred for taxation, the defendant will not be per- 
mitted in an action brought upon it, to enter into a diſ. 
euſſion of the reaſonableneſs of the items, either at ij 
prius, or on a writ of enquiry, but he may ſhew that the 
buſineſs was never done, or that the charges are in any 
other reſpect | fraudulent. | | 

If an attorney's bill is partly for the management of 
cauſes, and the reſt for conveyancing or parliamentary 
buſineſs, the whole bill may be referred to the maſter to 
be taxed. _ | e 
Altho' the 12 G. 2. c. 13. ſect. 6. enacts that the 2. 6. 
2. ch. 23. ſec. 23. ſhall not extend to any bill due from 
any attorney, or ſollicitor to any other attorney ſollici - 
tor or clerk in court, yet the court will under its gene- 
ral juriſdiction over the officers of the court, and under 
the ſtatute 3. J. 1. c. 7. refer it for taxation, on the 
money being brought into court. 5 | 
Doug, Sup. 22. It is not neceflary for an attorney to deliver his 
bill a month before he can ſet it off, to an action brought 
againſt him, but he muſt not produce it at the trial by 
ſurpriſe; but it is ſufficient in ſuch caſe to deliver it time 
enough for the plaintiff to have it taxed before the trial. 


1 Barnes, 28. 
Doug. 189. 


ibid. 


Dong. 4. 


Aſumpſit lies on the judgment of a foreign court, and 
that without declaring upon or proving the cauſe ef 
action, on which the judgment was given. W 
pong. 18. pPecial afſumpſit may be maintained where there has 
h been an expreſs warranty, but if a warranty is proved 
Cowp. 818. a count for money had and received, &c. will not ſup- 
22 port the action. e 333 
| An action for money had and received, &c.' lies, when 
8 8 * payment has been made on a contract which is put 
EN an end to, but if it continue open, the plaintiff can only 
| recover damages for the breach of it, and then he mul 
Doug. 23. ſtate the ſpecial contract. 75 : 
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In an inferior court the declaration muſt alledge, that 
the conſideration of the promiſe was within the jutiſdie- 
tion, as well as that the defendant, promiſed to pay 
D | 

If an annuity bond becomes void by informality in not 
regiſtering the memorial, the obligee may recover the 
whole conſideration from the obliger, altho' part of the 
conſideration. was a debt antecedently due for goods fold, 
and the reſidue thereof money paid at the time of grant- 
ing the annuity. 

ut where an annuity bond granted by two becomes 
void, by the negle& of the grantee: in not regiſtering a 
memorial under the ſtatute, he cannot in an action for 
money had and received, &c. recover any part of the 
conſideration money from the one, who was known only 
to be a ſurety for the other, and had not received any part 
of it notwithſtanding they both joined in ſigning a re- 
ceipt for it. 5 1 

If one perſon obtains poſſeſſion of goods entruſted to 
another. to be ſold at-a fixed price, and at the time when 
the, goods are to be redelivered, or the price accounted 
for, he refuſes to do either, and the perſon to whom they 
were. entruſted being threatened with an action, pays the 
fixed price to the owner; ſuch perſon may recover the 
ſum againſt him who took poſſeſſion af them, in an action 
for money had and received; but in ſuch a caſe the plain- 
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1 Term Rep. 
151. 


r Term Rep. 
732. 


2 Term Rep. 
366. 


Doug. 133 


tiff muſt have given the defendant notice of his demand, 
becauſe a plaintiff ought not to be permitted to avail him- 


ſelf of the generality of a declaration for money had and 
received, to (urpriſe the defendant. N 

A promiſe. by defendant 10 pay a judgment debt ob- 
tained. againſt him is not a ground to raiſe an afſump= 
fit, for it is turning a judgment debt into a ſimple con- 
tract debt, but if ſuch undertaking had been by a third 
nov in conſideration of forbearance, it had been other- 
wile, | | 


But if two perſons enter into articles of partnerſhip. for 2 Term Rep. : 


ſeven years, in which articles there is a covenant to ac- 


Cowp. 129. 


479% 


count yea:ly, and to adjuſt, and make a final ſettlement 


at the expiration of the partnerſhip, and they diſſolve the 
partnerſhip before the ſeven years are expired, and ac- 


count together and ſtrike a ballance, which is in favor of 


the plaintiff including ſeveral items not connected with 
the partnerſhip, and the defendant promiſes to pay it, 
an action of em lies on ſuch expreſs promiſe. 
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Where goods are taken in execution which are not 


- the property. of the perſon againſt whom execution 


cowp. 414. 


| . Cowp. 197. 
by. < 


| Cowp. 544 


3 Burr. 2592, 


I Raym. 73 5. 


* 


Hob. 105. 
Er. J. a U 


Ibid. 


is taken out, the owner may waive the treſpaſs, and 
baing his action for the amount of the money which the 
goods ſold for, % d 6 
But an action for money had and received does not lie 
to recover money paid for the releaſe of cattle damage 
feaſant, tho* the diſtreſs were wrongful. 
An action for money had and received, will Jie by the 
true owner of money or notes, againſt a- third perſon, 
into whoſe hands they have come mala fide, provided their 


identy can be traced and aſcertained. 


If a bankrupt after a commiſſion of bankruptcy ha 
iſſued againſt him, promiſes to pay a creditor, who has 
not proved or claimed his debt under the commiſſion, 
part or the whole of his debt, aſſumpſit will lie upon ſuch 
promiſe or undertaking. 


% 


An action for money had and received will not lie to 
recover Eaſt India ſtock. _ me 

In a ſpecial aſſumpſit the plaintiff muſt prove his decla- 
ration expreſsly as laid, therefore if the agreement be to 
deliver merchandizable corn, proof of an agreement to 
deliver good corn of the ſecond ſort is not ſufficient, 

A mere voluntary curteſy will not be a conſideration 
to uphold an aſſumpſit, but if ſuch curteſy were moved by 
a requeſt of the party that gives an «//ump/it; and there- 
fore if the plaintiff. declare, that whereas the defendant 
hath feloniouſly ſlain A. he required the plaintiff to la- 
bour and do his endeavour to obtain the King's pardon; 
whereupon: the plaintiff did do his endeavour, viz. in rid- 


ing, Cc. and afterward in conſideration of the premiſes 


the defendant did promiſe to pay the plaintiff 100l. it 
will be good: And note, in ſuch caſe if the plaintif 
could prove no riding, yet any other effectual endeavours 
according to the. requeſt. would ſerve; and if the con- 
ſideration were future, that he would endeavour, ſo that 
the plaintiff muſt lay his endeavour expreſsly, and the 
defendant: would not deny the promiſe, but the endes. 
vour, he. muſt traverſe the endeavour in the general, and 
not the riding in the ſpecial. 


ration executed, and executory. 0 


Ins the caſe of a conſideration executed the defendant 
cannot traverſe the conſideration by itſelf, becauſe it b 
incorporated and coupled with the promiſe, and if it were 
a But if it be 
executotj, 


not then in deed acted, it is nudum pactum. 


And this leads me to take 
notice of a diſtinction between promiſes upon a conſide- 
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exeeutory, the plaintiff cannot bring his action till the 

conſideration. performed, and if in truth the promiſe were 

made, and the conſideration not performed, the defendant | 

muſt traverſe the performance, and not the promiſe, be- Salk. 22. 

cauſe they are diſtinct in fact. And therefore the plain- 

tif, when he alledges performance, ought to alledge a 

place where, and if he do not, the defendant may demur 

for want of a venue. 51 wars 17 I 
If the conſideration be illegal it will not uphold an 2 Lev. 174. 

aſſumpſit ; as where the defendant in conſideration of 201. | 

alſumed to pay 40s. if he did not beat J. S. out of ſuch 

a cloſe, But the act to be done muſt appear unlawful at 

the time, otherwiſe the promiſe will not be void. As if Winch. 48 

A. es e to an inn, and affirming; to the hoſt that he ; 

has arreſted B. by virtue of a commiſſion of rebellion, 

in conſideration that the hoſt will keep B. as a priſoner 

for one night, promiſe to ſave him harmleſs; if B. re- 

cover againſt the hoſt for falſe impriſonment, the hoſt | 

may have an action on that promiſe againſt: f. — But Yelv. 107. 

where B. in conſideration that the goaler would permit | 

A. his priſoner to go at large, promiſed the gaoler to pay 

the debt and ſave him harmleſs ;: it was holden a void 


A, * 


prom ie n bo ie * 

Where it is brought upon mutual promiſes, it is ne- Hob. 88. 
ceſſary to ſhew they were both made at the ſame time, or 
elſe it will be nudum pactum; and though the promiſes be 
mutual, yet if one thing be in the conſideration: of the Salk. 112. 
other, a performance is neceſſary to be averged, unleſs a 
certain day be appointed for it; and therefore where A. had 
given B. a note for ſo much money fix months after the 
bargain, B. transferring - the ſtock, and B. at the ſame 
time had given a note to A. to transfer the ſtock, A. pay- 
ing, &c, B. brought an action, and upon non aſſump/it, 

Halt ch. juſt. at Guildball, obliged the plaintiff to prove 
either a transfer, or a tender. and refuſal, within the fix 
months; and ſaid that if 4. had brought an action againſt 
B. " not transferring, he muſt have proved a payment or 

a tender. Se Vet ors "ol! 

Where in an a two conſiderations are alledged, Cr. J. 125. 
the one good * the other idle and vain; if NOTE 
that which is good be proved it ſuſſiceth: and although 
he fail in the proof of the other, it is not material, becauſe 
it was in vain to alledge it; but if both be good, both 
muſt be proved. e e er M1 e 

Though the promiſe alledged be proved, yet if it ap- cr. E. 79. 
pear: to be made on a * conſideration than is men- 

| _ tioned 
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tioned in the plaintiff's declaration, it is not ſufficient, 
or if it were made on the conſideration: alledged, and 
I R. A234: .. Ex ine path nam oratur uctio, and therefore if A. in 
conſideration that B. will make an eſtate at will to him, 
promiſe: to pay, it is x vvid promiſe, for B. may immedi- 
ateſy determine his Will. 

Carth, 89. In aſſumpſit the plaintiff declared, that he had delivered 
god ds tothe deſendant, which he promiſed to diſpoſe of 
and to give the plaintiff an acedunt, Cc. the defendant 
pleaded in abatement; that he was bailiff to the plaintiff 
to merchandize the ſaid goods, and that he ought to bring 
nada ccount; and upon demutter it was adjudged that here 


92 . . 
. being an exprets promiſe to ac count, ſſumpſit will le 
| as well as ac couht, and that where ever one acts as ny 
Yalk, g. bailiff he promiſes to render an account. However upon 


that occaſion, Holt ch. juſt. told the plaintiff, that when 
it came to be tried he would not ſuffer him te give all the 
a4 tccount in evidence; or to enter into the particulars theteof, 
dut that be ſhould direct his proof only as to the damages 
which he had ſuſtained for not accounting according to his 
promiſe. In ſueh eaſes where indebitatus afſumpfitis brought 
for money received ad computandum, it is neceſſary i 
prove à miſapplication ot breach bf truſt ; tor if a man 
receive mohey to a ſpecial purpoſe, it is not to be de- 
manded of the party as a duty, tilt he have neglected it 
dr defuſed to apply it according to the truſt, and ſuch 
miſapplicarion or breach of truſt ought regularly to be 
laid in the declaration; but the want of it will be aided 
by A verdi de en 
Were the defendant has no way to come at the know- 
ledge of the performance of the conſtde tation, the plain- 
tiff ought to give notice of it; | otherwiſe where there is 
a perſon named, to whotti/ the defendant may reſort and 
inform himſelf; as if the promiſe be to pay as much & 
J. S. paid, uin H u perſona the plaintiff Is not bound 
to give notice; otherwiſe if the promiſe be tb pay to the 
plaintiff as much as he ſhall have of any oth-r. 
+ | _ » By'arac/ 1. c. 16. This action muſt be brought 
within ſix years after the cauſe of action accrued ; but 
if the defendant would take advantage of this ſtatute, it! 
neceſſary for him to plead ity for He wit not be permitted 
to give it in vente on the general iſſus. 
If the defendant plead non Aſgimpſit infa ſoæ anncs, it h 
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| Ray mM, 1 123, 


Craf. 432» 


2 Vent. 151, 


70.5 ſuffivietit fot the pluintiff to prove # promiſe ts pay with- 
in ſix yeats without any other 'confideration; for M 
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RO On 

plea admits a cauſe of action before the ſix years. 80 if 
the defendant ſay, *Prove it due and I will pay it,“ 1 
ſoch a promiſe with a proof of the debt is ſufficient, — os . 0 
but a bare acknowledgment of the debt, or of the deli- Jug. Salk. 
very ol the goods after the fix years, is not in itſelf a new 8485. 3 
promile, though it is evidence of one, as a non- delivery 3 7 
bn demand is not a converſion in itſelf; yet is good evi- 1 Raym. 421, 
dence of a converſion. But in an ien by an executor | 
for money had and received to the uſe of his teffatrix, Went. 5 

2 Nee ; 'S, . ey, Salop, 
where upon this iſſue the defendant was proved to ſay, I 175. 
ackhowledge the receipt of the money, but the * ek [ { 
ave it to me;” Mr. Baron Clive directed the jury to 
100 fot the defendant. 1 5353 
Any acknowledgment and promiſe, however flight, | 
wilt take the caſe but of the ſtatute, as where a man ac- 1 
knowledged the debt, and offered to pay half of it; the 
eurt” held, that ſuch a ola 44x and offer, in- 


147 


titled the plaintiff to recover the whole of the debt. 

The exception in the ſtatute of 21 Fac. 1. c. 16. reſ- 
pectinng mercbauts accounts, only relates to where there 5 
are mutual accounts, and reciprocal, demands, between E” 
te parties. ©] ET Ong en Oe 

An acknowledgment by one, out of ſeyeral makers of Doug. 629. 


2 promiſföry note, takes it out of the ſtatute of limitati- 

ons, as againſt the others, and may be given in evidence 

in a ſeparate action againſt, any of the others. ws 
If an executor bring um 155 on a. promiſe made to his Green v. © | 

teffator, and the defendant plead that he made no promiſe 2 * 

to the teſtatof within ſix years; if iſſue be joined thereon, Salk. 1488. 

i promiſe to the executor within ſix years will not mains 

tain the action. e ee e ee | 8 1 22 
If an excebtor take gut proper proceſs, within à year ned 

after the death of his teſtator, if the ſix years were not James, Tr. 

lapſed "before the dearh of the teſtator, though they be 18 G. 2. C. B. 

lapſed. within that year, yes, it will be ſufficient to. take 

8 5. tee equity of /e?, 44... 


ut of 21 Fac. I. c. 10, | | 
80 if an executor bring affurp/itz but die before judg- pi 
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ment,” and the fix years tun, his executor, may notwith- 259. 18 
tanding'bring a fr eſh action 4 ſq as he bring it in à reaſ- | oh 
onable time, which is to be diſcuſled, at the diſcretion bo. 
of the Juſtices upo the citeumſtances of the caſe. And | 1 1 
note; Though cant be not within the letter, of the Fitz. 81. 438 
ptoyiſo offs Fas Ab NES: ts perſons, beyond ſeas, yet r 148 
tis within"the equity of it; therefore where che plain- | 


tf replied to the plea of nen a/ump/it infra ſex. annos, that 
he wis beyond ſta'tilf ſuch a time, after Which he brought 
de action at ſuch a day, it will be good. But the plain- 1 Show. 98. 


2 tiff 


L 7 * 
1 


Of Aſſumpſit. | 


tiff would not have been excuſed by the defendant being 
beyond ſea before the ſtatute of the 4 & 5 ann. 


Aſſumpſit in conſideration that the plaintiff at the de. 
' fendant's requeſt would receive A. and B. ut hoſþites and 
diet them, the defendant promiſed to pay. The defen- 
dant pleaded non aſſumpſit infra ſex annos, and on demur- 
rer it was holden to be no plea, for it is not material 
when the promiſe. was made if the cauſe of action be 
wiͤthin fix years, therefore the plea ought to have been 
allio non atcrevit inſra ſex annos, „ 
If an action be properly commenced in an inferior court 
within the ix years, and the defendant remove it by ha, 
cor. to the K. B. the ſtatute will no bar though the fix 
— years be elapſed before the removal, And note; a capiar 
G. is good without an original, as well as a Lalitat without 


Salk 423 · 


Ca wer and 
James, Tr. 
14 C. 2. 


en 200 00 
In an indebitatus aſſumpſit on a promiſe to pay on de- 
mand, the defendant pleaded non aſſumpſit infra ſex anno; 
the plaintiff demurred, becauſe the plea ſhould haye been, 
that there had been no demand within fix years, or 10 
aſſumpſit infra ſex annos after demand. But the court held 
that an indebitatus aſſumpſit hews a debt due at the time of 
the promiſe, and therefore the plea; good; but if the pro- 
miſe had heen of a collateral thing which would create 
no debt till demand, it might be otherwiſe... _ 
Where a mere duty is promiſed to be paid on requeſt, 
as in conſideration of 10). lent to the defendant, he pro- 
miſed to pay it on requeſt, there no actual requeſt is ne- 
ceſlary, but the bringing the action is, itſelf a ſufficient 
demand. But it. isxotherwiſe on a promiſe to pay a col- 
lateral ſum on requeſt ; as where the defendant promiſed 
to pay 40/. on requeſt} if he did not perform an award, 
there an actual requeſt is neceſſary, and muſt be ſet 
| 2 in the declaration, and ſæpius reguiſitus will not 
6 r 
The defendant may in this action (whether it be: 
general or fpecial afumyfe) upon the plea of non aſſumpſi 
which is the general iſſue, (for if the defendant plead not 
_ guilty, the plaintiff may demur, though if iſſue be joined 
thereon and a verdict for the plaintiff, it cannot be 
moved in arreſt of judgment) give in evidence any thing 
which proves nothing due, as the delivery of corn or any 
other thing in ſatis faction, or releaſe ;.ſo he may give in 
evidence performance. And though in Fitz. and Fre- 
ne, 1 Mod. 210. a diſtinction is taken between a gene- 
ral and ſpecial aſſumpfit, and it is ſaid that in the lat 


Ca. K+: B. 


Salk. 140. | 
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caſe payment or any other legal diſcharge muſt be per Holt, H. 
pleaded, . yet that diſtinction is not law; but in both * 
caſes the defendant is allowed to give in evidence any | 


thing that will diſcharge the debt. - | 
So he may give in evidence on the general ifſue, that Gib. nie, 
he was an iofant at the time of making the promiſe. For of C. B. 53. 
the giſt of the action is the fraud and deluſion that the 1 
defendant has offered the plaintiff in not performing his 

promiſe, and therefore whatever goes to — there was 

no contract, or that it was performed or releaſed, or that 

there was no conſideration, goes to the giſt of the action, 

becauſe there could be no deluſion or fraud to the plain- 

tiff at the time of the action brought. So he may give 

in evidence that the plaintiff has a partner, for then it 1 Str. 820. 


„ > ; 


would not be the ſame contract. Tg 

But matters of law that do not go to the giſt of the 
action, but to the diſcharge. of it, are to be pleaded, as 
the ſtatute of limitations. So if a leſs ſum be paid before 
that time, becauſe that is not a performance which de- 
fixoys the being of a promiſe, but a, collateral agreement * 
that ſupplies the performance of it : But ſuch evidence 
may be given in mitigation of damages. 


n an action for work and labour the defendant pleaded Coke's Bank. 
that the plaintiff was a bankrupt, and averred that the 1 260. 
commiſſion was ſtill in force; the plaintiff reglied, that 
the work and labour was done after the commiſſioners 
aſſignment, and for the neceſſacy ſupport and mainten- 
ance of himſelf and his family, rejoinder that the plain- 
tif had not obtained his certificate, and thereupon a de- 
murrer, and upon arguing it, judgment was given for 
the plaintiff, _ JV 

In indebitatus aſſumpſit for goods ſold, the, defendant Knight ad Cox 
pleaded non aſſumpſit, and gave in evidence that he became per Pemberton 
inſolvent, and that the plaintiff and his other creditors Cb, ]- in Suſſex 
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* 
ſigned a letter of licence to authorize him to recover mo- 1 
dies due to him, and after that having notice of all that 1 
he had recovered divided it, and by agreement took 1 
8 and the plaintiff and other creditors it 
ned a general releaſe to the defendant ; the plaintiff p 1 


pretended that the defendant gave him a note promiſin 5 
to pay the intire debt, if he would ſign the releaſe, — 
produced the note. But it was holden that the releaſe . 
was good evidence. for the defęeudant on the non gſſumpſit | 

in this action, and that the plaintiff ought, to declare 


ſpecially: upon the ſpecial promiſe. 13 


— — — * —— — » 
n 3 
2 — 2 
& =——_— r 
1 
8 * nd 
_ ales 


2 


. EE — 


7 
4 


8 5 . RIEVE 0 — 2 . WM -. 
. EDI. PE Sr : n 
l 25 
I Kc 
. 3 EIS ED — —_ 
— —— mn es gn hr — — 
"2 3 —H— = - - — pou 
= * — > ons i 3 . ARNE od 
8 St. ꝶęƷJ ̃ —• oi oe eee ee EAN 
y ? A — 7 * . head 
2 n * 83 ALES Hers - 
F 


3 ( 


ann EE 


"IS — an 
= 9 


* 


. 1 — — 
e 
EY 


150 
91 
i Ca. K. B. 429+ 


*3 4 
6 


„* + ; — 
Hiri 0 


„ee eee een, it in paying 
A 


Salle. 279. 
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If A. give aJetter of attorney to B. to receive mo 
from . And 4 brilig AK ph againft' C. C. Panne 
give in evidence (oth rwife than in mitigation of dama- 
der) chat he has paid the money to B. ſince the action 
brought, for the bringing the eue 7s a revocation of 

do; © 8 e lh, ep ION 


for neceſſaties, the infant is not liable ; for it is upon the 
lending chat the contract muſt arife, and the infant's ap- 
plying the money after ward for neceſfaries, will not by 
matter ex poſt fatto intitle the plaintiff to an action; but 
perhaps if the plaintiff prove that thę money was lent to 
buy neceſſaries with, and that it was laid out accordingly, 
he would be'intitled to à verdict. g. 
An action of 'aſſumf/jit does not lie on à ſtated account 
againſt an infant, altho' the particulats of the account 
re 7194 oh 9517 Wh ty 2togoget 1 
" Afumpfit for goods ſold, the defendant. pleaded non- 
age, the plaintiff replied they al nece rio victu & 
arutu ad maniutentionem families fuz ; the defendant re- 


$4 A 


thoſe wares to ſell apai , and traverſed that he bought 


Str. 108 3. 


them pro eee & c. and demurted thereupoh 3 and per 
cure this buying for the © maintenaneg of his trade, 


though he geit thereby bis living, ſhall not bind him, for 


an infant ſhall not he bound by his bargain for any thing 
but for his neceffity, viz. diet and apparel or neceſſat) 
learning. But Mr. Baron Clurte in füch an action be- 
fore him, where the defendant gave his non- age in evi- 
dence, it appearing he h A been fot up in a farm, and bought 
the ſheep of the plaintiff in the way of farming, direckel 
the jury to give a verdict for the alainciff f d faid he 


81 thought the law ought not to ut it in the power of infants 
do impoſe upon the reſt of the world. And the Scotch law 


agreeable to this determination. Vid Erſtineis princi- 


18 
ples, J. f. fit, 7. /. 21. However, in the cafe of Vj. 


wall and Champion at Ghildball, Lee ch, juſt. would not 

fuffer the plaintiff to recover N he de- 

fendant, who ſet up a ſhop in th 9 4 de appearin 

cee infant; By YA. will not ſuffer Binh > ohh, 

which may be his undeing 

Lord Baton in his maxims to illuſtrate his eighteenth 
unbia eguiparatur intereſſe propric,” 


rule, “ Perſona conji | 
fays that if one uiider age contract for the 'nurſing of his 


lawful child, the contract is good, and ſhall" not be 


avoided by infancy. 
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Yo neceſſaries for an infant's wife are neceſſaries for 
him, but if provided only in order for the marriage, he 
is not chargeable, though ſhe uſe them after. 
But though a promiſe by an infant will not bind him 
unleſs for neceſſaries, yet he ſhall take advantage of any 
promiſe made to him, although the conſideration for ſuch _ 
promiſe were the infant's promiſe z as in the caſe of Holt 37 
and Wurd, where the plaintiff an infant recovered in an | 
action on mutual promiſes of marriage. Hu 
And note; If pooh not neceſſaries be delivered to an Str, 
intant, if after fulf age he ratify the contract by a pro- 
miſe to pay, he is bound. | ip 


690. 


An infant bought a chariot and horſes, and within age Capper a,“! 


gave à fingle bond for the money, and afterward at full age Davenant, 
promifed to pay. In an action of o/umpſit this matter T er. 
was found fpecially, and the court were of opinion that 
the contract was ſo extinguiſhed by giving the bond, that 

it did not remain ſo as to be a conſideration for this 

promiſe at full age, and gave judgment for the defen- 


5 


dant. | x 
N00 is very common in aſſamp/it for the defendant - 

to plead non affumpſit as to part, and a tender as to the 

reſt, it is proper to be known that upon ſuch an iſſue 

it is ſyfficient for the defendant to prove a tender of the 

money in bags, or untold, for it is the. receiver's buſineſs | 

to tell it; but if the defendant 7 Here I am ready Co, 115. 

to pay you, ” and yct hold. the bags all the time under Noy 74 

his arm, it would not be a good tender. 
And note; That i tender cannot be ple ded | after an Bailey and 

imparlance, unleſs within the firſt four days in term, ex- Holdftope,, 


cept under particular circumſtances the court give leave Ir. 16 & 17. 


ſo cb do; as where the writ was returnable in Eaſter e 
term, and declaration not deliveted till the day before 
the eſſoign day of Trinity, and the defendant lived in 
S5r2pſhire, ſo that the agent could not get inſtructions 
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CHAPTER, Il 


Of the AQton of Covenant. 


FIYNHERE is no ſet form of words neceſlary to be made 
| uſe of in creating a covenant. 5 


Any form of expreſſion amounting to an agreement, if 


under ſeal is ſufficient. | 
There are ſome words which of themſelves import no 


. expreſs covenant, yet in certain contracts amount to 


ſuch, and are therefore covenants in law; as where 2 
man leaſes lands for years by the words conceſſi or demiſ, 
if the leſſee be evicted he may have covenant, So if an 
aſſignment be made by the word grant. So the word; 
yielding and paying make a covenant for paying of rent, 
But if a man leaſe goods by indenture which are evid- 
ed within the term, yet the leſiee ſnall not have coven- 
ant, for the law does not create any covenant upon ſuch 
perſonal things; and therefore in the caſe of a leaſe of 
a houſe with the goods, it is uſual to make a ſchedule of 
them, and have a covenant from the leſſee to redeliver 


them at the end of the term; for otherwiſe the leflor can 


2 Saund, 321, 


5 Co. 79. 


Ca. K. B. 552. 


Ca, k. B. 222. 


| oaly have trover or detinue. 


ovenant will lie for a misfeaſance, but not for a non- 

feaſance; as if a man grant a way, and after ſtop it, but 
it is otherwiſe if he let it go out of repair. 

If the covenant be joint, yet if the intereſt be ſeveral, 


the covenant ſhall be taken to be ſeveral, and though the 


covenant be joint and ſeveral, yet if the intereſt be joint 
the action muſt he ſo too: as if A. covenant to do an ad 
for the benefit of B. and D. and enter into bond to them 
et cuilibet cerum for performance, the intereſt being joint 
each cannot bring a ſeparate action; but two may bind 
themſelyes jointly and ſeparately to pay money, and the 
obligee may ſue which he pleaſes. 6 111 


* 


If ſeveral covenant jointly and ſeverally, a defeaſance 


to one is a defeaſance to all; but in ſuch caſe if A. co- 
venant that he will not ſue B. yet he may till ſue the 


reſt, for though a covenant that is a perpetual bar, to 
avoid circuity of action, is conſtrued a'releafe, yet it 1s 
not ſo in its nature, and therefore where he has a remedy 
left againſt the reſt, it ſhall be; conſtrued a covenant and 
no more. So two deeds made at the fame time hoon 
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Of Covenant. = 24: _ 

the ſame parties, that have not a reference the one to the | 
other, ſhall not be conſtrued to be a defeaſance the ne 
of the other. 3 c TG : 

And note, that in caſe of leaſes for years, the defea- Hambly v. Bp. 
ſance may be after the firſt deed, but it would be other- vg ay fat 
wiſe in caſe of freeholds of corporeal inheritances. 8 BY 
Indenture between Rolle and another of the one part, yay. 177. 
and Yate of the other part, among another covenahts one | 
was thus: „ It is agreed between the parties that Yate 
« ſhall enter into « Sand to pay Rolle 160l. by ſuch a 
« day.” Kolle died, the money not being paid, his exe- 
cutors brought covenant againſt Tate; and the Court 
held that he who ſurvived ought to have the action. 
If in covenant againſt two'there'be judgment by de. 1 Lev, 63. 
fault againſt one, and the other plead performance; 
which is found for him, the plaintiff ſhall not have judg- 
FRF was, THT TRTS Teve 
If two men leaſe for years, and covenant that the leſſee Noy 86. 
ſhall enjoy free from incumbrances made by them, this 
ſhall be taken to be ſeveral as well as joint. 


Note, if the covenant be joint, and the action brought Vernon and 
only againſt one, advantage muſt be taken by pleading it Fries N. 14 
in abatement, But where it is brought by one covenantee 1 Sid. 420. 
where there are ſeveral, advantage may be taken of it 1 Vent. 34. 
without pleading it in abatement by craving oyer, and de- = 
murring generally ;—Note, tenants in common ought to Co. L. 198. 
join in the action of covenant for rent, ; 

A. covenants that B. ſhall ſexve D. as an apprentice Br. Covenant, 
for ſeven years, and dies; if B. depart within the term, 
covenant will lie againſt the executor of H. though not 
named. | 1 © 

Covenants real, or ſuch as are annexed to eftates, ſhall 
deſcend to the heir of the covenantee, and he alone ſhall 
take advantage of them. As where the leſſee covenants 
with the leflor, his executors and adminiſtrators, to re- 
pair, the heir of the leſſor may have covenant, though _ . 
not named. S0 if A. covenant to make a new leaſe to * Com. 290. 
7. & at the end of the term, F. S. dies before, his exe- 
cutor may bring covenant, though not named. | 

Where the plaintiff declared, that the defendant 2 Lev. 26. 
ſold to the plaintiff's teſtator certain land, and cove= 
nanted with him, his heirs and affigns,' that he ſhould 
enjoy againſt ' him and Sir P. Fanlore, and all 
claiming under them; and #ffigned for breach, that 


% 
* 


one claiming under Sir P. Fanlore ejected his teſta- 


tor, it "was objected, that the action ought to have 
FP | been 


WS 3 . 
—— —— — r 


1 
8 * 
& . 

job f 
J) 
= 
— "7 
+ 
" | 
j pf 
* 17 
17 
2 
a, "3h 
* 
ft 4 
y 

1 

Ly 
ae 
1 
1 
1 

Bi. 

4 +7 

{ 
7 

P i. 

A 7 

3} 

1 
1 
1 1 
3 

{4 
+N 
E 
* 
7 
4 
oY 
. 

1 9 — 
is 
v.51 
A 
40.4 

= 

l j 
" 
nr 5 
ons: 
0 
= 
4 4 
"is 1 
5 U 
be 
£3 

x 


122 
TH 
6 
1 
i 7 
* 
14 
* 
: *J 
* 
& 4 1444 
o 4 
5 
F 1 
* 
1 
. 
4 1 1 
Ft 
47 
1 
BY (| 
"7-1 
By 
N 
4 
1 114 
1 
1 
: +3 
l. 
8.0 \ 
«4? + 
: * 
1 
1 i 
++ 
« * 
F: p 
1 
28:3 
- f 
k 
[ i * 
? 38 
5 wy 
1 
1 
47 
'T% 
* 
1 
I 1 
F 1 
1 * 
Fo 
of Ou J 
1 „ 
[4 
* 
1 
LU - Ul 
 _ 
10 
i BY 
11 
IB 
#2 
"8 
1 
1 N 
5 ; 
* Wl; y 
+388 
3 . "4 
67. 
= + 
- J 5 
Þ — 
9 
FIR 
38 f . 
WITH 
4 7, 
7 185 
"=; 
\K3 
; . 
« þ + 
1 1 
1 
1 
7 SY 
mM » 
Ss 
: TS 
_ 
Ly” * 
4 al 1 
4 1 
- RC 
y - 9 4 
5 1: 
een 
- a 
4: 3 : * 
A Lt, at 
VT 
+» Rh 
" as 7 
fer. 

* . — 
—_ 
Te 
.. 
145 Wy is 
RR 
= 

. * uM 
1 5 $5.8 
BS 1. 
. * = 
WEr 

1 

> 

4 bo 

_— 

* 

it 

I 

=" 

156 * 

1 

8.99 - 

l 2 

MA l 

1 þ 
WINE 2h. x 
=; LR 
Mi 
t 4 

bY p 

4 
8 « 
$3 70 

os 
1 
7 

4 3 4 
4] 
* 
18 
5 5 
+, 
Is 11 4 
4 at 

Þ 12 
PRY 

: - 

"7 + 
$55 j 
9 Us -E 
7; \ 

U 2 
1 
1 

— 132 
; 1 2” 
TR 

1 .. 

1 J 
Bs 

2 1 
; "TY 
N ; \$7Y 

« 

— 


3 Burr, 1272 


Qf Covenant. 


* 1 


54 


- #2 Blz, Rep. 351. 
1G. C- ke 
2Bla.Rep.1766. 


Doug. 440. 4445 


Ibid. 4339,  ſefon taken, but not againſt a mortgagee of the term, 
| even after the mortgage is forfeited unti 
poſſeſſion. hy 


Doug. 274. A landlord cannot maintain an action of covenant far 
rent againſt an undertenant. 88 „ 
Carth, 319- + 4, leaſes to B. who covenants to repair, and aſſigns to 
J. S. who dies inteſtate; the leſſor may bring covevant 
agsinſt the admigiſtrator of J. S. and declare àgainſt him 
as an aſhgnee. - | | 
Cr. J. 309- If the leſſee covenant to repair or pay rent, and grant 


over his term, yet covenant will lie againſt him or bis 

+ pang though the leſſor have accepted. rent from the 

a ace. | | . ; ; ex 

1 Lev. 215. $o an aſſigaee who affigns over is liable to covenant 
e 1" far the rent incurred dufing his enjoyment, and if cove- 

nant be brought, he may plead, that before any tent was 

due he granted and aſſig ned all his 9727 to J. S. who by 


virtue thereof entered and was poſſe ſſed; and this will be 

Salk, 3. good diſcharge without alledging notice of the afſignr 
b ment, and the aſſignment will be good 917 A, made the 
Belk 5 % before che kent due ta, & priſyner 1g f 2e hor fan 


the plaintiff, rake any advantage of it by replying be 
Jraudem, unleſs he can prove a 1 + it was the Icflor's 
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Of Covent, 


nor is he without remedy, for he may bring covenant 
againſt the leſſee, or diſtrain upon the land. 


As the athgnee ſh 
rugs along with the land, fo ſhall be take advantage of 
it. If a man leafe land to another by indenture, this 
covenant in law will go to the aſſignee of the ihm. 


By 32 H. F. e. 34+ reciting, whereas divers had lands, 
Wo IT f. ne d lands, 


fe or years by writing, containing certain 
conſiderations and agreements, as well on the part of the 


Hee dhe grantees. heir oxecutgrs and afligns,: as on 
t 


the part of the leſſors and grantors, their beim aud ſuc- 
ceſſors; and whereas by the common Jaw ranger to 
any condition or covenant could take advantage thereof ; 
it is enacted, that all perſons, theit heirs, ſucceſſors and 
afigns, which have or ſhall have any grant of the King 
of any lands, manors, &c. or any reverſion thereof, and 
alſo all other perſons being graritees or affignees to or by 
the King, or to or hy any other perſon or perſons, and 
the heirs, executors, ſucceſſors and aſſigns of every of 
them, ſhall and may baye like advantage by entry for 
non-payment of rent, or for doing waſte or other for- 
feiture, and the ſame remedy by aF 

forming other conditions, covenants and agreements 
contained in the ſaid leaſes, againſt the leſſee and grantee, 
their executors, adminiſtrators and allig $, As the leſſors 
and grantors, their heirs or ſucceſſors, ought, ſhould, 
or might have had at any time or times; and by 
the ſame, act all farmers, leſſees and grantees for years, 
life or lives, their, executors, adminiſtrators and a 200 


hall and may have like action and, remedy againſt al 


perſons, their heirs, ſucceſſors and aſſigns, Which, by 
the grant of the King or other perſons ſhall. haye the 
reverſion or any part thereof, for any conditign, covenant. | 


or agreement contained in their leaſes, as the leſſees or 
any of them might or ſhould haye had againſt the leſſors 


and WP; their heits and ſucceſſors; recovery in va- 


lue by reaſon of any warranty in deed gr in, lay only 
excepted, ; ee 


4 


ion only for not per- 


» 


455 


1 be bpung by a covenant, which 5 Co. 17. b. 


It is plain, this a& does not extend to gifts in tail, nor Co. L. 215, 


to a grantee by fine till attornment, for it muſt. be in- 


tended of ſuch aſignees only, as have had all ceremonies 
by law een | | 


* 


The firit clauſe extends to grantees. of part of the eſtate Ibid. 
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of the reverſion, but not to grantees of the revertion in. 
P 


* 7 
4 , b 4 n + 


8 by Ex. 
rr . — aa; = 83 * * 
h 


ET as rc — nr Ms 
000 Or —[U— — ͤ — 


__ 


DE eto yedroed 
E's Gor» ot Tarpon a 3 gr AD, 


CREE I BE ae iS. r 
N 2 
” — — 


rote Don Pre nn TONES 
e 
— — 


* I 
1 1 
n 
wat * * 
rn 


n — IIS” 1 — — a — — — 
r rr x TURE r 
ao . 4 Sat - * 4445 4% 2 


8 
5 


2 


n 


— — 


EE 


yroaprnt neon 


* 4 r d — N 
!!! ß . — 


In FSR; 
* _— 4 
— 
2 


S 


— I 24 — : — 

py _ r © 2 

r _— S Aer 
Nl in A. 


r 


K oY 
— 2 2 - —_— 
g : : 5 E : : TRAP . ' __ % ITS 123 - ' + --»—» {RR 
os * 5 * * e * EEE 00 N * ht 43 = — 
1 ˙Ü 1A > noe” | — roy 
. 


ES * 


l i 
' » 8 
i Z 
67 
1 4% 
Pa 3 
24 4 
** E 
4 17 * : 
7 
IJ 7 
i} * by 
T2. 
e 
7 4 
: - $6 
$a. 
« » # 
5 ad 
4 0 
» 
0 
x5 
x 
4 
7A 
19 
1 
1 n 
2 8 
be | 
x x 
1s 
2. 
. - 
3 37 
E 
+ of 
7 +h P. 
1 
4 
7 
#4 
no 
| 
4 
a 
Þ 
1 


8 3 = 
* 2 —— 


aa 


OO 4 * * 
5 * 8 = 2 g DX A 8 . ws. 
— xp 2 . nt ne Ss 


155 
Co. L. 215. 
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bid. 
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Whoever comes in by the act and limitation of the 
party, though in the 5%, is a ſufficient grantee within 


this ſtatute, but it does not extend to ſuch as come in 
merely by act of law, nor to him ho is in of another 


eſtate. 18 * * + 8 * n tf 3 „ WW. 
The grantee. ſhall not take advantage of a condition 


before he has given notice to the leſſee, though he may of 


a covenant. | | bus IC 51 

T The words, other forfeiture,” ſhall be taken for 
other forfeitures like to the examples there put, viz. pay. 
ment of rent, or doing waſte, which ate for the benekt 
of the reverſion, and therefore conditions for payment of 


any ſum. in groſs, delivery of corn, Cc. are not within 


1 Saund. 237. 


2 Show, 134. 
: 5 Cr, E. 7. 
1 Lev. rez. 


Hob. 34. ; 


the marriage, yet the covenant' is performed. 


the meaning of this act. The privity of action is tranſ- 
ferred, and it may be brought in the country wher: 
_ covenant. was made, as well as where the land 
n 1 i 
© Covenant by the affignee of the leſſor agaioft the leſt 
after his aſſignment, and after acceptance of rent from 
the aſfignee, it is good within the ſtatute. 
All covenants are to be taken according to the intent 
of the parties; as where the condition of a bond was to 
deliver to the plaintiff. an obligation (in which he was 
bound to the defendant) before ſuch a day; if the de. 
fendant ſue the plaintiff on the obligation and recover, 
and afterward before the' day deliver the obligation, it 
will not be a performance. But if X. be bound to B. 
that his ſon (then being infra arnos nubiles) ſhould before 
wm To . marry. B.'s daughter, and he does marry her 
accordingly, and after at the age'of conſent diſagrees to 
But if 
there be any doubt on the ſenſe of the words, ſuch con- 
ſtruction ſhall be made as is moſt ſtrong againſt the cove- 
nantor, Therefore if J. covenant with B. that if B. marij 
his daughter, he will pay him 20ʃ. per annum without 
ſaying for how long, yet it ſhall be for the life of 3. 
and -not for one year only, FT; 54 | 
A covenant for quiet enjoyment, ſhall nat be conſtrued 


* 


= 


to extend to a wrongful ejectment by a ſtranger, upl:is 


ſo expreſſed, 


I A. grant a rent charge to B. for the uſe of J. 5. 


habendum to B. his heirs and afligns to the uſe of J. 6. 


and covenant with B. to pay to the uſe of J. S. if the 


® Salk, 198, 


rent be behind, B. may have covenant. 5 | 
Where a man covenants not to do an at or thing 
which was lawful to do, and an act of parliament _ 

after 


after and 
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Soif a 
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Of Couenant. 


alter and compels him to do it, the ſtatute repeals the 


covenant. | ; 1 5 ; v9 | : 5 44 , 4 43 18 1 
So if a man covenant to do a thing which is lawful, and 


in act comes to hinder him from doing it, the covenant 


js repealed. But if a man covenant not to do a thing 
vbich was then unlawful, and an act come and make it 
awful; ſuch: act does not repeal the covenant. . 


or the better underſtanding what ſhall be ſaid to be a 
breach of covenant, and how far it is neceſſary to ſet it 
forth in an action of covenanty it will be proper likewiſe 
to take notice what would be a breach of a promiſe or con- 
dition, and how far it is neceſſary to ſet it forth in an 
adtion of debt or upon the caſe. is 0 


Debt upon bond conditioned to pay on or before the 2 Str. 994- 


5th of September, the defendant. pleaded payment on the 


5th ; the plaintiff replied that he did not, and thereupon, 


iſſue joined: aſter verdict for the plaintiff, judgment ar- 
reſted becauſe the replication ſhould have been, that he 


did not pay at the day, nor at any time before; for 


otherwiſe he does not ſhew a breach to intitle himſelf to 
bis action, which is neceſſary in all caſes where the plea 
i founded upon ſomething within the condition, But it 
is otherwiſe where the plea is of a collateral matter, (as 
a releaſe, &c,) for. ſuch plea admits a breach, and this 


rule holds in all caſes, except in bonds for the perform- , 
| : \ 4 g 3 . alk. 
ance of an award; for there, though a collateral matter 8. P. 


be pleaded {ſuch as nul agard fait, ) yet the replication 


mult ſhew a breach, that it may appear to the Court io 
be in ſuch part of the award as is good; for an award 


1 in part and bad in part. 


o in caſe fot that the defendant promiſed to deliver, Salk. 14. 


on or before the 5th January, twenty quarters of corn 
out of a ſhip into barge, to be brought by the plaintiff, 
and breach aſſigned that the defendant did not deliver on 
the 5th; on nom A umpſit verdict for the plaintiff, and on 


motion in arreſt of judgment it was holden by Halt Ch. 


Juſt. that as the defendant could not make a tender be- 

fore the laſt day, it ſhall not be preſumed that the plain- 

tif was there tb receive it ſooner, therefore the declara- 

tion would haye been good on demurrer, but clearly ſo 

after” verdicdt, becauſe an actual delivery at any time 

might have been given in evidence on the non'aſſumpſit. 
Ia debt upon 1 


condition, which was to perform covenants in an inden- 


ture; and thereupon be brought the indenture into Court, 


and pleaded that there were no covenants on bis part to 


137 


138. 


ond the defendant prayed oyer of the I bond. 316. 
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1 Raym. 107. 


ee, 
be perſctmed. The plaintiff prayed ber, and in fad 


there being ſeveral covenants on the defendant's part to 

performed, he demutted. Saunders for the delendant 
objected, that the plaintiff had demurred trop ha/tivimunt, 
for that he ought to have ſhewed a breach to maintain his 
action; but the plaintiff had judgment, for it appeard 
judicially to the Court, of the defendant's own ſhewing, 


that he had pleaded a falſe plea, and therefore there wa 


no occaſion for the plaintiff to ſhew any matter of fact ty 
maintain his ation. © | | 
In debt upon a bail bond, the declaration ſet forth that 
A. and B. and the defendant became bound jointly and 
ſeverally for the appearance of A. that A. did not appear, 
and that the defendant bad not paid; ſpecial demurrer, 
becauſe not averred that the money was not paid by either 
of the other two, and compared to a covenant by three, 
However, upon ſearch of ptecedents, the plaintiff had 
judgment, 3 Ss 
There is a great difference between «lignin a breach 
in an action of covenant, and in debt upon bond con- 
ditioned for the performance of covenants, becauſe in co- 
venant all is recoverable in damages, and thoſe will be 
what the party can prove he has actually ſuſtained, but 
in the other caſe a breach is a foffeitufe of the whole 
bond; therefore in covenant it is fufficient to affign the 


breach in the words of the covenant, but that would 


not do in debt upon bond for the performance of co- 
venants. f 8 . e W 

In a declaration in covenant, it is only neceſſary to 
ſtate ſa. much of the deed as will ſhew the p aintiff's title, 


© and that need not be done in the exact words of the deed, 


but according to the fegal effect. 


And this feads me to take notice of another difference 
| between covenant and debt, viz. that at common law in 


debt upoll bond, with condition to perform covenants, 
the plaintiff could aſſign only a fipgle breach, but in co- 


_  venanthe might afien as many breaches as he pleaſed; 
but now by the 8 & g , 3. 1 


ice 8 & g I. 4. 4 11; the plaintiff may in 
debt on bond, or on a penal fum for performance of co- 


venants, aſugn as many breaches as he hall think fit, 


and the jury ſhall affeſs not only ſuch damages and cott 
as have been heretofore uſuslly done in ſuch caſes, but 


alſo damages for ſuch of the ſaid breaches as the plaintiff 


ſhall prove to Have been btoken, and like judgment {hall 
de entered on fuch verdidt as has been heretofore uſual! 
done on fuch like occafions'; and if judgment be of 

| | f | : or 
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cit, the p 
as he ſh: 
guiry, & 
and be fo 
and coſt: 
or if by 
fied al} C 
or goods 
which fl 
caſe ſuc 
anſwer t 
further | 
upon th 
quotes.) 
Bat'n 
damages 
cution fi 
In cot 
leave fo! 
vieibus b 
H. and 
le of 10 
perform 
breach, 
breach, 
that if an 
a former 
the ſame 
In co 
defendan 
and the 
Court w 
And 1 
ance, ar 
Wher 
act, it i 
all in hi: 
if not p. 
this rule 
dition is 
God, 40 
the act c 
cr, And 
aft of t! 
ſhould t; 


L 2 cit, the plaintiff upon the roll may ſuggeſt as many breaches 

art o as he mall think fit, upon which ſhall be a writ of en- 

PUG quirys Se, and in caſe the defendant after judgment, 

ce, and before execution, ſhall pay into court ſuch damages 

Naht and coſts, à ſtay of execution ba be entered on record; 

pearl er if by execution the plaintiff ſnall be paid and fatis- 

une, | fied al! ſuch demands, coſts and chatges, the body, land, 

A or goods of the defendant, ſhall be thereupon diſcharged, 

ac to BY hich ſhall likewiſe be entered upon record 3 but in each 

th that caſe ſuch judgment ſhall :1emain'as a further ſeeurity to 

i anſwer the plaintiff ſuch damages as may be ſuſtained for 

iy and further breach of any covenaut in the fame deed, where- 

e eon the plaintiff may have a ſci, In. and ſo roties 

17 D | N | 

, 1 . But notwithſtanding this act, the plaintiff may take Dry and Bond, 
| 5 1 damages only gecaſſone detentionis debiti, and take out exe. beg vr ogg 
NY cution for the penalty, © | N | 

ON” la covenant not to buy or ſell without the plaintiff's Salk. 139. 

id con- besve for two years; breach aſſigned that diverfis diebus ac 

= in co. il wihes between ſuch a day and ſuch a day he had fold to 

"will be H. and ſeveral other perfons unknown, goods to the va- 

ed. dot lue of 100 and per Holt Ch. Juſt. in debt on bond to 

; Ke perform covenants, the replication mult ſhew a certain 

cen the breach, but in covenant it is enough to affign a general 

. © 2. breach; and this-is certain enough, for it is'fo deſcribed 
of co. hac if another action be brought, che defendant may plead 
former recovery for the ſame cauſe, and aver this to be 
eſſary to the ſame ſelling $29 Ts 01S) - | 
F* title In covenznt for rent the breach aſſigned was, that the Mayor of Lon- 
be deed, J (Lefendant had not paid, without ſaying or his aſhgns ; Son wy Hr 
| Wh 0d the Court held the breach well aſſigned, for the ; 3. k. B. 
7" OPT Court will not pre ſume an aſſignment. 2 15 | 
3 0 in And now to conſidet what ſhall be a ſufficient perform- 
venants, ce, and how to plead R Fe, 192 | 8 
IHR Where a perſon undertakes by bond for doing of an Heſketh ard 
: jeaſed: bs it is not ſufficient for him to ſhew that he has done 22 Tr. 27 
Fm 1 i0 A in his power, for the condition is for his benefit, and 20 
e ef co. not performed he is ſubje& to the penalty; howeter 
Kink fit. this rule is ſubject) to this exception, viz, where the con- 
ind Col. dition is prevented from being performed dy the act of 


aſes, but 
: plaintiff 
nent {hall 
re uſyally 
be given 


fot 


Of Covenant. " 


for the plaintiff on demurrer, or by confeſſion or nihil di- 


God, us by the death af ehe patty before theè day, or by 
the dc of jah; as if I gave a bond Confitioned to do an 
"and à ſtatute àftetwafd made it unlawful; or by the 
d of the obligee himſelf, for it would bè unjuſt that he 
ſhould take advantage of his own wWteng. = 
| ere 
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160 = Of Covenant. | 
Fletcher e. Where there is an expreſs negative and likewiſe 2 
Richareſon, io affirmative in the covenant, the defendant muſt not plead 
c 204: be generally, covenants performed, but muſt ſet forth that 
1 Sid. 87. he has not done what he covenanted not to do, and that 
Palm. 70. he performed what he covenanted to perform; and if 
any of the covenants. be in the disjunctive, he muſt ſhey 
which part he has performed; ſo if any of them be tg 
be done of record, the performance muſt be ſhewn ſpe. 
cially, becauſe the record ſhall be tried by itſelf. 
But note; that if the negative covenant be only in 
affirmance of the affirmative, performance generally is; 
: good plea. Ss 4 
x Saund. 319. If by a deed two things are to be performed, one on 
the part of the plaintiff, the other on the part of the de. 


fendant, if there, be not mutual remedy, the plaintif 


ought to aver performance on his part: but where the 
agreement was in theſe words, It is p 57 upon by 
8 F. S. and B. C. that the ſaid B. C. | give J. l. 


„ 100/. for all his lands in Dale; in witneſs whereof we 
Str. 763. S. P. do mutually put our hands and ſeals:“ it was holden 
that the action was well brought without averring the 
conveyance of the land, for if it were not conveyed the 
defendant might have an action of covenant againſt the 
plaintiff ;. but it had been otherwiſe, if the ſpecialty had 
— the words of the defendant only, and not the words 
of both parties by way of agreement, as in the cal 


ſtated 


Doug. 663. Where there mutual and independent covenantz, 
either party may recover damages for à breach by the 
bother, and the defendant cannot take advantage of the 

Cowp. 6. nonperformance of the plaintiff's covenant, by way of 
 -  ſet-off unleſs the plaintiff's covenant was for the pay- 
ment of money; but where covenants are conditional and 

Doug. 665, dependant, the performance of the one is a condition 


precedent. to the performance of the other. 


Doug. 659. Where ſomething is covenanted or agreed to be done 
| by each of two parties at the ſame: time, he who was 
ready and offered to perform his part, but was diſcharged 

by the other, may maintain an action , againſt him for 


 non-performance of his part. 


Dong. 259. 


of the covenant averred in the declaration, 


So if one covenant to do a certain adl, in conſideration 
of a reward, and the other party prevent the ſtipulated 
thing from being literally done, and accepts ſomething 
elſe as an equiyalent, he may be ſued for the reward, and 
the reaſon of the non-compliance. with the literal terms 


If 


If the 
affirmativ 
of the pet 
ken, yet 
not a con 
be ſaid to 

Where 
performai 
ſhew how 

A. cov 
coyenant 
not full p. 
what eſtat 
it may ap 
muſt ſhew 


Irant bein 


od; ye 
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ermiſit. 
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debt, bein 


pleading t 
A relea 


before it 1 
bar; but 
the action 
liſcharge « 
he covena 


In cove! 


lefendant 


ovenant 


vremiſes f 
hat befor: 
nd that tl 
hole year 
dy enjoyr 
nent if he 
f demur 
fault of 

nt muſt a 


If a leſſe 


N pair, wit 
temiſes ax 
rent, a 
lter notice 


If the covenant of the one part be negative, and the 1 Saund. 155. 
affirmative covenant of the other part be in conſideration 
of the performance thereof ; though the negative be bro- 
ken, yet the affirmative ought to be performed, for it is 


iſe ah 
| plead 
b that 
id that 


and if not a condition precedent, as a negative covenant cannot 
} ſhew de faid to be performed while it is poſſible to be broken, 
be to Where the covenant is for the act of a ſtranger, there 1 Show. r. 
n ſpe- performance generally is not a good plea, but he muſt 
ſhew how performed. 5:43" | 
nly in J. covenants that he has full power to leaſe, &c. in 9 Co. 66. 
Ily is a Wcovenant it is ſufficient for the plaintiff to ſay that he had 
not full power, but.in ſuch caſe the defendant muſt ſhew 
one on what eſtate he had at the time of making the leaſe, that 
the de. it may appear he had full power, and then the plaintiff 


laintif Wmuſt ſhew- a ſpecial title in ſomebody elſe, but the cove- 

ere the rant being general, the general aſſignment is prima facie 8 Co. 89. 
pon od; yet if A. covenant to permit B. to take the rents. 

e J. Had profits of certain land, non permiſit alone is too gene- 

reof we ral; for in ſuch caſe the defendant could not plead "quod 


holden N bermiſit. ER e $9670 | 8 
ring the In this action of covenant the damages, and not the x Show. 130. 
yed the N lebt, being the thing in demand, there- is no neceſſity of | 
inſt the pleading tender and refuſal with an uncere prift. 0 
alty had A releaſe. of all demands is not a releaſe of a covenant 2 Show. 90. 

e words before it is broken, and therefore cannot be pleaded in 


the cal bar; but accord and ſatisfaction is a good plea though cr. J. 99. 


the action be founded. on a deed, for it is not pleaded in 


venants, {Wſiſcharge of the covenant, but only of the damages, and 

by the e covenant remains. 7 0 . 

2 of the In covenant for a year's rent due Michaehnas 1726, the str. 763. 
way of efendant craved oyer of the leaſe, in which there was a Ld. K. 1477. 
the pay- {Wſovenant on the part of the leſſee to repair (except the | 


onal and 


premiſes ſhall be. demoliſhed by fire) and then pleaded 
-ondition 


hat before Michaelmas 1725. the premiſes were burnt, 
nd that they were not rebuilt by the plaintiff during the 


be done hole year for which the rent was demanded; nor had he 
who wa {oy enjoyment of the premiſes, therefore prayed” judge . 
iſcharged ent if he ſhould be charged with the rent. The'plain- 
him fort demurred and had judgment, for whatever was the 


fault of the plaintiff in not repairing; yet the defend- 


ſideration nt muſt at all events perform his covenant. oF | 
ſtipulated lf a leſſee covenants to pay rent, and alſo covernatits'to:. Term Rep. 
omethingMWpar,| with an exception of caſualties by fire; if ihe 319. + =» 
ward, andcmiſes are burnt down, he is liable upon the covenant” 


ral terms 


If 


ir rent, although: they are not rebuilt by the landlord 
Iter notice, e „ et e e en t4 G13) 
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16 : | Of Debt. 


CHAPTER IV. 
+304 OED: *- 


THE action of debt is founded upon 2 contraQt either 
1 expreſs or implied, in which” the certainty of the 
ſum ot duty appears; and the plaintiff is to recover the 
ſum in numero, and not to be repaired in damages, as he 
is in thoſe actions which found only in damages, ſuch a 
| afſumpſit, &c. but when the damages can be reduced by 
15 the averment to a certainty, debt will lie, as on a cove 
4 Co. go. nant to pay ſo much per load for wood, c. S0 if ina 
action, in which the plaintiff can only recover damage, 
there be judgment for him, he can afterward bring debt 

| | thoſe damages. El 
" 1 action of debt will lie wherever indebitatus aſunyji 

1 8 will. 7 | 


% d e beet, be 


Norris, 8 G. the declaration ought to ſet forth, that the defend- 
55 3 — an inhabitant = well at the time of the amerce 


ment as of the offence, but this will be cured by the ver- 


era ict, for it muſt be proved at the trial. | 
| _ * — in this caſe the defendant may traverſe the (at 
5 of the preſentment. 


| here there is an averment in the declaration 
| tn, 22 * Be rs 8 neceſſary to maintain the action, the plai 
* tiff is not bound to prove it; as where in debt on 
policy of inſurance the declaration ſet forth an agreement 
in the policy, that if any diſpute aroſe, it ſhould be re 
© ferred to arbitrators to be choſen one by each party, ani 
averred that it had not been referred, and that without 
default in the plaimiff ; at the trial the plaintiff did nd 
prove he ever named a referee, and therefore it was ob 
jected that he had not proved his declaration. But on 
Eaſe reſerved; the Court held it to be no part of the 7 
tract, but a collateral agreement, therefore not neceliar 
to be ſet out in order ” RO de ge his action 
| * M erefore not neceſſary to be proved. 
„ ks — levy — the ſuit of J. S. and retur 
* the writ ſerved, 7 S. may have debt againſt the ſheril 
for the money without any actual contract, But gi 
return that he has taken goods into his hands to wy 
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value, which remain pro defectu emptorum, he ſhall not be 1 


char 8 „ . BY | 
Note ; debt againſt the ſheriff for money levied upon 2 Show. 79. 

a fi. fa. is not within the ſtatute of limitations (21 Jac. 1. 

which enacts that actions of debt grounded upon any 

lending or contract without ſpecialty, debt for arrear- 

wes of tent, &c. ſhall be brought within fix years,) for 

though it be not a matter of record till the writ be re- 

turned, yet it is founded upon a record, and hath a ſtrong 

1045 to it. | 

wer the f a ſtatute prohibit the doing a thing under a certain 1 R. A. 598. 

s, as he penalty, and preſcribe no method of recovery, the party 

ſuch untitled may bring debt. 3 

uced y If a pawner ( af 


% 
has LO a 3 


X either 
7 of the 


er tender and refuſal) recover goods in co. L. 209, 


a cose · in action of trover, yet the pawnee may have debt for : 
if in bis money, for the duty remains. os | k 
Jamapes WW So if the pawn be ſtolen or periſh without the default Str. 919. 3 
ing debt of the pawnee. f $ . ET. iN 
J. paid money to B. as a fine upon B.'s promiſe. to Palm. 364. | 

Aſſumpſiſi make a leaſe of land; before the leaſe made B. was evit- | 4 
ed; the Court held debt would not lie for the money, {a 4 

leet, buff or it was not paid to be received back again.— It appears 2 
defend. dy what is ſaid ante ſo. that in ſuch caſe the party might * 
ametee· bring an action of ee ſor money had and received to 1 
y the ver dis uſe; and therefore it is probable that on the ſame : 'Y 
3 round the Courts would now hold that the action of 2 

the fad $2940] 2 


debt would lie. | | | | f 

If a man enter into a bond for the payment of ſeveral co. L. 47. b. + 
ſums of money at ſeveral days, debt will not lie till the 
lalt day be paſt : and it is the ſame upon a contract, for 
where there is but one contract there can be but one 
lebt, and conſequently but one action of debt. But oh 
| covenant or promiſe, after the firſt default covenant or 


eclaratiot 
the plain 
debt on 
agreement 
uld be re 
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party, Aiſe will lie, for as often as the money is not paid, ſo : | 
at wichen there is a breach of covenant. * 8 ; 
iff did 1 What is ſaid above is meant of ſingle bonds; for where Cotes and 7 
it was 0 


here is a bond in a penal ſum, conditioned to pay money Howel, M. 18 


_ tl ac = — 
OR TIE . n p 


But 00 Wt different days, the condition is broken, and the bond tar ; 1 
f the coliecome abſolute upon failure of payment at either of 9 
4 ___ de days, and debt will lie before the laſt day is paſt, _ | 

is 1 i. 


If this action be brought for money, it muſt be in the x R. A. 604. 
bet and detinet ; if for goods in the detinet only. 80 if Palm. 407. 


and returoueht for foreign money not made current : or it may e 4 A 
the ihe brought in the debet and detinet for ſuch a ſum as is the 3 
But if i" lue of the foreign, e ; 4, ; 9 
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164 Of Debt. 


1 Lev. 250. 


An executor muſt bring debt in the detinet only, though 
this would be aided after verdict by the 16 Car. 2. and 
1 the 4 Ann. c. 16. extends all the ſtatutes of jeofails tg 
"x R. A. 602. judgments to be entered on confeſſion, Sc. So if an 


executcr bring debt againſt a ſheriff upon an eſcape, it 
ſhall be in the detinet only, So if he bring debt upon 2 
Judgment obtained by himſelf : but if he take a bond fy 
a debt due to his teſtator, debt upon it muſt be in the 4. 
bet and detinet; fo if he ſel] the goods of his teſtator, and 
bring debt for the money. But if an executor were tg 
take a freſh bond with an additional obligee, payable at 
the ſame time as the former, it ſeems in ſuch caſe as if he 
ſhould bring debt. upon it in the detinet only, for by {uch 

| change of the ſecurity he does not make himſelf liable, 
1 R. A. 603. as he does in the other two caſes, So debt againſt an 
executor ſhall be in the dztinet only, for he is chargeable 

5 Co. 31. 36. no further than he has aſſets ; but after judgment again 
þ an executor, one may have debt in the debet and detint, 
ſuggeſting a deve/tavit, and thereby charge him de bunt 

propriis. So in debt for rent incurred in his own tine, 

and ſo in debt againſt an heir on the bond of his father, 

2 Raym. 1502. In debt upon bond, the defendant cannot plead mil dhe, 
Per Pemberton, but muſt plead non eff factum; and it has been ſaid, that 
= -f if on ſuch iſſue there be a variance in the date between 
g the count and the deed, the plaintiff ought not to be non- 
ſuited, becauſe the deed is brought into court, and ie. 
mains there; and therefore the material part of the iſſue 
is, whether the deed brought into Court be his deed, and 


declaratzon with the bond produced at the trial; ye 
Salk. 653. 

3oth March 1701, wanting Anno Domini et Anno Regni 

Court held it none, for it was implicitly in the deed, 


8 and the bond was to pay to his attorney or his aſſignee: 
. and was dated at Port Saint David's, the defendant plead 


til 


the deed in Court is the deed upon which, notwithſtande 
ing the miſtake. However this opinion may well be 
doubted of, for it is the conſtant practice to compare the 


where the plaintiff declared of a deed of covenant, d:ted 
goth March, Anno Domini 1701. Annog; Regni 13 U.; 
and made a profert upon oyer, the deed was only date 


Oc. and though it was demurred to for the variance, the 


Debt on bond, guod cum d:fendens apud London, & 
pier ſcriptum, &c, rar” e to the plaintiff in 40 
ſoluend. to the plaintiff, &c. the defendant craved 994 


ed theſe variances in abatement; and per cur. the firſt. 
no variance, for payment to the plaintiff or his attorne) 
is the ſame thing, the tener; made it a debt to the plain 
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Of Debt. 


tif, and a ſolvend. to any body elſe would be repugnant : 
but the ſecond variance is fatal, for the dating made the 
bond local, but he might have declared quod cum the de- 
fendant, apud port St. David's, viz. apud London in 
Paroth*. | | 


In debt for rent, if it be reſerved by deed, the proper Hard. 332. 
plea is non e/t factum, if without deed non dimiſit; or if 
by deed he may plead nil debet, for an indenture does not 
ickowledge a debt like an obligation, for the debt accrues 
by the ſubſequent enjoyment. 


The difference is where the ſpecialty is but induce- 2 Raym. 1504. 


ment to the action, and matter of fact the foundation, 
there nil debet will be a good plea ; but, where the deed is 
the foundation, and the matter of fact' but inducement, 
there nil debet is no plea. 

ln debt for rent upon an indenture, if the defendant Salk. 277. 
plead ni! debet, he cannot give in evidence that the plain- 
tif had nothing in the tenements, becauſe, if he had. 
pleaded it ſpecially, the plaintiff might have replied the 
indenture and eſtopped him, or the plaintiff might demur, 
for the declaration being on the indenture, the eſtoppel 
appears on record, But if the defendant plead: nihil 
babuit, &c. and the plaintiff will not rely on the eſtop- 
pel, but reply habuit ; the jury ſhall find the truth. 

In debt againſt a ſheriff, the plaintiff declared on a Ca K. B. 604. 
judgment againſt J. S. and a f. fa. taken out and de- . 
livered to the defendant, who wirtute thereof hath levied 
the money; the defendant pleaded nil debet, and it was 
holden a good plea, and this difference taken, that where 
the writ has not been returned, the plea is good, becauſe 
it is matter of fact, whether he has levied the money or 
not; otherwiſe where the ff. fa. is returned, | 

By 4 & 5 ann. c. 16. /. 12. Where debt is brought 
on any ſingle bill, or upon any judgment, if the money 
due thereupon have been paid, ſuch payment may be 
pleaded in War: And fo of a bond conditioned to pay 
money, though the money were not paid at the day and 
place, yet if it were paid at a ſubſequent day, the defen- 
dant may plead it in bar; but the defendant cannot Underhill v. 


plead a tender and refuſal of principal and intereſt at a 4 | 


ſubſequent day in bar, for that is not within the * 


equity of the ſtatute; for ſuch conſtruction would be 
prejudicial, as it would empower the obligor to compel 
the obligee at any time without notice to take in his 


7 


money, 


the plain 
tit 


M3 In 


166 


Dy. 219. 


2 Silk. 658. 


In debt upon a contract, the plaintiff muſt prove the 


ſame contract as is alledged in his declaration; as if 
debt be brought on a contract for 20/. Proof of a con- 
tract for 20 marks is not ſufficient, though the defen. 
dant pleaded non debet praditt, 20l. nec aliguem inde ding. 
riorum, for there is a difference between the contrad 
proved, and the contract declared upon. | 

The plaintiff declared upon a deed whereby the defen- 
dant covenanted to pay the plaintiff g5/. for every hun. 


dred of wood in ſuch a place, and that he delivered 6 


many, ——hyndred and one half, which came to 182, 


105. the defendant demurred ; and the court held, firſt, 


there can be no apportionment, and the demand of the 
half-huodred is more than can be due by contract. Se- 
condly, a remittitur may be entered for that, and judg- 


ment for the reſt. But where the ſum demanded depends 


on the deed itſelf, and on nothing extrinſical, (as in 


Memot and 
Bates, Hil, 
4 G.2. 


[Rove 


j 


5 Co. x19. 
11 Co, 27. 


Francis v. 
Wingate, E. 
11 U. 2. 


debt or covenant to pay 20.) there can be no remitiitur. 


But here it might be more or leſs by matter extrinſic; 


and therefore the variance not inconſiſtent with the 
deed, ! | : : 3 : 


If the defendant plead non s/f? fafum, the plaintiff mult 
prove the execution of the deed, and proof that one who 
called himſelf B. executed is not ſufficient, if the wit- 
nefs did not know it to be the defendant. | 
In an action on a bond, if the defendant's admiſſion of 


the debt is proved, and that the ſubſcribing witneſs can- 


not be got, it will be ſufficient to prove the defendant's 
hand-writing, and that of the ſubſcribing witneſs; 
'The defendant may give in evidence any thing which 
proves the deed to be avoided, though it were delivered 
as his deed, for the plea is in the preſent tenſe, and if it 
be avoided, it is not now his deed ; as if it have a raſure 
before the action brought: But if the alteration be by x 


ſtranger without the privity of the obligee in a point not 


material, it will not avoid it. And note; Though it 
ſome of the covenants of an indenture or conditions of a 
bond be againſt law, they are void ab initia, and the others 
ſtand x (for if part of the condition be bad by the 
common law, and part good, the deed will be good far 
that part of the condition which is good; Aliter where 
part is made bad by ſtatute.) Yet if a deed contain di- 
vers diſtinct and abſolute covenants, or a bond divers 
diſtin and abſolute conditions, if any of them be altered 
by additions, interlineations or raſure, this misfeaſance 


ex peſt facto avoids the whole deed, So if the ſeal be 


broken 
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de iſſue lies upon the defendant ; and if the defendant 


Debt. | 
broken off, "but the jury may -find it was broken by 
chance. 


So the defendant may give in evidence, that they made Cole and Ro- 


him ſigu it when he was ſo drunk that he did not know 9% E. 


what he did, (or that he was a lunatic at the time. Yates Sk. Mss. 

and Boon, : Middleſex, M. 12 G. 2. Str. 1104.) or that 2 R. A. 683. 
it was delivered as an efcrow on a condition not per- 5 © 219. 
But if the deed be only voidable, the defendant 

ſhall not avoid it, or take any advantage of it on the 

plea of non eft faftum ; as that the obligor was an infant, 


or that it was obtained by dureſs. So the defendant can- Ca. K. B. 609, 


not give payment in evidence on this plea; but may give 
in evidence that ſhe was a feme-cavert at the time of en- 
tering into ſuch bond, for that proves it not to be her 
„ | . 

If the defendant plead durefs, the deed is admitted, and 5 Co. 119. 
prove the deed was given under an arreſt without any 
cauſe of action, it is ſufficient ; or if the arreſt were with- 
out good authority, tho? for a juſt debt; or if the arreſt Aleyn 92, 


were by warrant from a juſtice of peace on a charge of Wooden ard 
felony, when no felony was committed, or though a fe- Cole, Mie. 


lony were committed, yet if the arreſt be unlawfully made ? WY 
uſe of, it may be conſtrued a dureſs, 

In 1 Ro. Abr. 687. It is ſaid that a man ſhall avoid 7 
his deed by dureſs of his goods, as well as of his perſon, - 
but in Sumner and Feryman, Hil. 1708, it was holden Sr. 917. 
that a bond could not be avoided by dureſs of goods. 

If 4. menace me, except I make unto him a bond of 
40l. and I tell him 1 will not do it, but I will make unto 
him a bond of 20/. the court will not expound this 
bond to be voluntary upon this maxim, Non videtur 


canſenſum- retinuiſſe, fi quis ex præſcripto minamis aliguid Bac. Rag, 22, 


immutaUit. | 1 a 
To debt upon bond the defendant pleaded the inſol- Savage and 

yent debtors act, the plaintiff replied there was no notice Field, M. 9. 
given him purſuant. to the act, and iſſue being joined 
thereon, the ſummoner being dead, the duplicate of the 
proceedings of the juſtices was holden to be ſufficient evi · 
dence, becauſe the notice was not a matter on which to 
found their juriſdiction; if it had been fo, this evi- 
dence would not have been ſufficient. But in this caſe, 
they are judges of the ſufficiency of proof of notice, it 
being part of their juriſdition, and conſequently their 
duplicate of its being a good notice will be good evidence, 
the ſummoner being dead. 3 

; 0 
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168 
Fitzg. 73. 


* 


Co. Eat. 768. 6 


"Clift. 187. 


Str. 827. 


Str. 652. 


Doug. I. 


any ſubſequent receipt or demand; and Raymond ch. juſt, 
Was of opinion that this plea was to be taken as ſtrictly 


Jokvit ad diem, and relied upon the preſumption; the 
plaintiff proved payment of intereſt two years after the 


l 


. Of Debt. 


Io debt upon bond the defendant may plead, that it 
was given for compounding a felony, for that prevents 
the lien of it as an obligation; and therefore may be 
pleaded in like manner as dureſs, or infancy. So the 
defendant may plead that it was given upon an uſurious 
| contract, or for money won at play. . | 
2 Raym. 1370 80 he may give in evidence non-payment of intereſt 
for 20 years, but in ſuch caſe if the plaintiff be executor 
of the, obligee, he will be admitted to prove an entry on 
the back of the hond by the teſtator of intereſt being paid, 
But ſuch entry-ought to appear to be made before the 


preſumption had taken place. | | 
To a bond of 30 years ſtanding, the defendant pleaded 


time mentioned in the condition, but gave no evidence of 


in this caſe as in any other; and therefore the plaintiff 
having 'falſified the plea, it was not enough to ſay the 
other 28 years were enough to let in the preſumption, be- 
cauſe to take advantage of that the defendant ſhould have 
pleaded upon the act for the amendment of the law, that 
he paid the money after the day, in which caſe it would 


have been with him upon this evidence. 


Jo an action of debt on bond by the executors of the 


obligee, the obligor pleaded: non e factum, ſolvit ad diem, 
E jokvit poſi diem, the bond was executed the 17th. Jan. 


1765; in June, 1784, the obligee ſued out à writ upon 


the bond, but died within 3 months afterwards without 
having ever ſerved the defendant. -. The action by the 


executors was commenced in Eaſter term, 1786, the par- 


ties to the bond were both men of fortune, reſiding in 
England, and had lived upon terms of intimacy; the jury 
found for the plaintiffs, a new trial was moved for, and 


refuſed; the court held that the queſtion was properly 


left to the jury, and ſaid that if 20 years elapſe without 


a demand made, ſuch circumſtance is of itſelf a ground 


of preſumption that a bond has been ſatisfied, and that 
ſatisfaction of a bopd may be preſumed within a lels pe- 


riod, if any evidenbe be given in aid of the preſumption, 
but that in either caſe it is only a ground on which the jury 
may preſume ſatisfaction, and is not in itſelf a legal bar. 

An action of debt will lie on a foreign judgment, 
and the plaintiff need nat ſhew the ground ot the judg- 
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ment. 
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Of Debt. © | 169 
Thie caſe of Goddard againſt Cox is worthy of notice, 2 Str: 1194. 


at it 

vents as ſhewing who has the power of applying payments. 

y be S. O. was indebted to the plaintiff for coals; he died 
the and made his wife executrix : ſhe continued to deal with 
rious the plaintiff, then married the defendant, who likewiſe 

| had coals from the plaintiff, and made ſeveral payments, 
tereſt generally upon account, which, if applied to the debt 
cutot from the executrix, and her debt whilſt a widow, cleared 
ry on both, and the preſent action was againſt the defendant 
paid. only for what was delivered in his time. The queſtion 


e the 


eaded 


was, Who had a right of applying theſe payments, there 
being no direction from the defendant, whb it was agreed 
had the firſt right; and Lord ch. juſt. Zee held that there- 


; - the by it devolved to the plaintiff, and therefore he-might ap- 

er the ply the money to diſcharge his wife's debt, the defendant 

nce of being by marriage a debtor for that; but as to the de- 

. juſt, mand (againſt her as executrix, the validity of which 

trictly depended on the queſtion gf aſſets, &c. he was of opinion 

aintiff the plaintiff could not apply any of the money to the 

ay the WW diſcharge of that demand. | | 

n, be- In debt v. An heir who pleads Riens by diſcent, the 6 Co. 47. 

d have obligation is admitted, but the plaintiff muſt prove aſſets, 

„ that and it ſuffices if he prove aſſets in Gormwall, though they 

would be alledged in Londen, for aſſets or not, is the ſubſtance 8 

N ae lde; or the plaintiff may prove that the land was 3 Y 
of the E&viſed to the defendant and eg ri charged with a 

d diem, rent, Sc, for where the deviſe does not vary. the limita- 
. Jan. tion, the heir takes by diſcent. And theſe and many other . 

it upon caſes were very lately conſidered, in a caſe where the teſ- | 
vitbout ¶ tator ſeiſed in fee. deviſed to the defendant, his heir, all * _ 
by the his eſtate. real and perſonal, upon condition that he paid 21 G. 2. Kk. B. 
he par- his debts and legacies; and a queſtion was made whe- Str. 1270. 
Jing in Wl ther he took by purchaſe or diſcent, the heir having | 

he jury pleaded Riens per diſcent to debt upon a bond of his an- 
or, and if ceſtor; and the whole court held that the tenure and 
roperly quality of the eſtate not being altered, he took by diſcent, 
without end that charging an eſtate makes no alteration as to the 
ground beir's taking in reſpect of the land. N 
nd that So if the heir take by a voluntary ſettlement” made 5 Co. 60. 
leſs pe- Why his father, which is void as to creditors, by 13 ay 
mption, Elz. c. 3. et: eq Fs: 
the jury In debt on bond againſt the heir, on the iſſue of Rims Ld. Raym. 734. 
al bar. ber diſcent, the heir may give in evidence an extent againſt 
JIgment, . lim upon a debt owing by his father upon bond to the 
e judg- King; but it will be neceſſary to produce the bond itſelf, 
"The da worn copy of it. | | 


By 


of 


— 


10 


. 
% 
\ 


Of Dan. 


By 1 4 V. 8 M. c. 14. If the heir alien before 
action brought, yet be ſhall be liable to the value of the 


land, and if he plead Riens per diſcent, the plaintiff may 


reply, that he had lands from his anceſtor. before the ori- 
ginal writ brought, or bill filed; and if upon iſſue joined 
thereupon it be found for the plaintiff, the jury ſhall en. 
quixe the value of the lands ſo deſcended, and thereupon 
judgment ſhall be given, and execution awarded as afore. 


ſaid, (i. . to the value only) but if judgment be given 


by confeſſion of the actiun without confeſſing aſſets def. 
cended, or upon demurrer, or nil dicit, it ſhall be for the 
debt and damages without any writ, to enquire of the 
lands deſcended. | | 

The plaintiff may join ifſue on the plea Riens per diſ 
cent, without replying as he is empowered by his ſtatute, 


and in ſuch caſe the jury are not to ſet out the value of 


gone Cafe. 
. Cx, 151. 


Carth. 1 26. 


the land deſcended, but it is ſufficient for them to find 


that lands came by diſcent ſufficient to anſwer the debt 


4 ; 


and damages. oF kei Glee rad 
Debt on bond, againſt the defendant. as brother and 
heir to J. S. upon ive Rians per diſcent a ſpecial verdict 


that the obligor was ſeiſed in fee, had iſſue and died ſeiſed, 


and the iſſue died without iſſue, whereupon the lands deſ- 
cended to the defendant as heir to the ſon of his brother, 


and the Court held the iflue was found againſt the plain- 


tiff; for the defendant hath nothing as immediate heir to 
his brother, and if he would charge him as collateral heit 
he ought to have made a ſpecial declaration. 5 
But if A. ſettle an eſtate upon himſelf for life, remain- 
der to bis firſt and other ſons in tail, remainder to his 


own right heirs, and enter into a bond, and die leaving: 
ſon who dies without iſſue, whereupon the uncle enters, 
he may be charged as brother and heir of A. for be mul 


make himſelf heir to him who was laſt actually ſeiſed.— 
And note z à reverſion: expectant upon an eitate tail i 
not aſſets to charge the heir upon the general iſſue Rim 

r diſcent ; but a reverſion expectant upon an eſtate for 
2 muſt be pleaded ſpecially. | 


But in debt for rent upon the plea of mil. debet, be can- 


not give in evidence diſburſements. for neceſſary repairs, 


where the plaintiff is bound to repair, for he might hair 


£1 I Raym. 370. 


had covenant againſt him z but he may give in evidence, 
entry and eviction by the plaintiff, But if the Jcfſor 
enter by virtue of a power. reſerved, or as a mere trek 
paſſer, yet if the leſſee be not evicted, it will be no ub 
penſion of the rent. | CT 
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who had authority from him to. execute it in his name, 


Of Debs. | 171 
On nil dibet the plaintiff proved a note by which the 1 Kym. 746. 


defendant. agreed to hold for a year at 15. the plaintiff 
was grantee of a reverſion, and the life at that time dead, 
but he had never been in poſſeſſion: the defendant was 
permitted to give in evidence a prior grant of the rever- 
ſion notwithſtanding the note: But Hoſt ch. juſt, ſaid, 
if the plaintiff had ever been in poſſeſſion, though but as 
tenant at will, the defendant could net give in evidence 
nil habuit in tenementis, without having been evicted, So 


he may plead non demiſit, and give the ſpecial matter in f 


evidence, but if the leaſe were by indenture he could Co. L. 47. 
not plead this plea, for an indenture concludes both 

arties. | 

, In debt for rent the defendant pleaded infancy at the cr. J. 320. 
time of the leaſe made, and upon demurrer the court held 

the leaſe voidable only at the election of the infant, by 

waiving the land before the rent day comes, but the de- 


fendant not having ſo done, and being of age before the 


rent day came, the plaintiff had judgment. 
A leaſe by parol for a year and an half, to commence Ryley v. 


after the expiration of a leaſe which wants a year of ex- 42 7 
piring, is a good leaſe within the ſtatute of frauds, for it 


does not exceed three years from the miking. 

If the defendant inſiſt that the leaſe declared on is not Per Holt, at 
the plaintiff's, the plaintiff may ſhew it was made by A. 3 
and the authority need not be produced. | 

Note; detinet for rent againſt an executor muſt. be 1 Vent. 286. 
brought where the leaſe was made, becauſe it is for ar- | 
rears in the teſtator's time: but when it is in the debet 
and detinet for rent accrued in the executor's time, it 
muſt be where the land lies, but if iſſue be joined it 
cannot be altered, becauſe it is agreed to by the de- 
kndant, 4; | 

Debt for rent againſt the leſſee may be either where str. 776. 


the land lies, or the deed was made, but an aſſignee is 


chargeable only on the privity of eſtate. 
The jury/muſt anſwer to all they are charged with, Str. 1089. 
therefore where in debt upon a charter-party, whereby _ 
the defendant was to pay fifty guineas per month, the plain- 
tiff declared for 5091, the defendant pleading that he had 
paid for all the time the fhip was in his ſervice, iflue was 
Joined theteon; the jury gave a verdict, that 357/. re- 
mained unpaid, but ſaid nothing as to the reſt of the 500/, 


and therefore on a writ of error, K. B. reverſed the judg- * 1521. 


ment. And note; that in ſuch caſe, if no judgment be 
| | | 8 given, 
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2 
per wild. J. | | | 
Paſc, 29 Cir. 2. ing the debt ought to give damages for the detention, 


. 
. 


an extinguilhment of a debt. 


Of Debt; 
iven, à ve. de novo mall iſſue. The jury beſide find. 


which is uſually 15. though under particular circumſtan- 
ces it may be more; as ſuppoſe the principal and intereſt 
due on a bond exceed the penalty, the jury ought to 
n in damages as well as in debt upon a 
TTT 1868 ne 
bis is a proper place to take notice of the ſtatutes for 
ſetting off mutual debts, and alſo to conſider what is 


— 


4 


W 
By 2 6. 2. c. 22. Where there are: mutual debts be. 


N 


tween plaintiff and defendant, or if either party ſue or be 


ſued as executor or adminiſtrator, where there are mutual 
debts between the teſtator or inteſtate, _ and the other 
party, one debt may be ſet againſt; the other, and ſuch 


matter may be given in evidence on the general iſſue, or 


pleaded in bar, as the nature of the caſe ſhall require; 
ſo as at the time of his pleading the general iſſue, where 
any ſuch debt is intended to be infifled upon in evidence, 


notice be given of the particular ſum or debt ſo intended 


to be infiſted on, and upon what account it became due; 


% «. — minds 4 


and by 8 G. 2. c. 24. mutual debts may be fer againſt 
each other, notwithſtanding ſuch debts are of a different 


nature, unleſs in caſes, where either of the ſaid debrs ſhall 
accrue by reaſon of a penalty contained in any bond or 


ſpecialty ;- and in all ſuch caſes the debt intended to be 
ſet; off ſhall be pleaded in bar, in which plea ſhall be 


ſhewn how much is truly and juſtly due on either fide, 


Doug. 431. 
x Wils. 19. 
3 Wils. 48. 


Burr. 1229. 
Bla, Rep. 293- 


and in caſe the plaintiff ſhall recover, judgmeat ſhall. be 
debt ſet againſt the other. 
If a defendant refidin h 
County Court of Middleſex, by a ſet-off reduces the 
plaintiff's demand under 40s. it does not affect the juriſ- 


entered for no mote than ſhall appear to be due after one 


diction of the ſuperior courts, 155 0 
A. brought an action againſt. B. for 30/, due on 2 


* 


promiflory note, and B. brought an action againſt A. for 
the ſum of 111. to which A. gave notice to ſet off the 
money due on the note of hand, both cauſes were ſet 


. down. to be tried the ſame fittings, but A. 's action againit 
B. came on to be tried firſt, when A. had a verdict for 


voured to. ſet off under his notice, but was not permit- 


the whole. ſum of 3ol. afterwards the action brought 
againſt, him by B. came on to be tried, when A. endea- 


ted, and B. had a verdict for the whole demand; on mo- 


tien the verdict was ordered to be ſet aſide, and that 4. 


ſhould have judgment of nonſuit, but he was ordered to 
| remit 


within the juriſdiction of the 
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Of Debt, „ 


remit ſo much of the damages recovered by him againſt 

B. as exceeded the balance of the mutual debts. 

A. recovered in the Court of Common Pleas againſt 2 Bla. Rep. 869. 
B. for 1067, and was entitled to execution, B. had alſo 3 {i 396. 
recovered a judgment in the Court of King's Bench © 

againſt A. for 1027. and was likewiſe intitled to execu- 


tion, whereupon B. moved the Court of Common Pleas 


that execution might be ſtayed in the cauſe againſt her, 
being ready and willing to ſet off her judgment for 1021. 


e Common Pleas for 106/. and to pay the plaintiff: the 

lance of 4/. and the Court granted the motion. 

The day after the laſt act paſſed, Lord Hardwicke, Ch. Brown and Ho- 
Juſt. delivered the opinion of the Court of K. B. that a lyoak, 8 C. a. 
debt by ſimple contract might by the former act have 
been ſet off againſt a ſpecialty debt. | . 

If there be mutual debt ſubſiſting between the teſtator ibis. 

and F. S. the executor will be indemnified in ſetting off 
J. §.'s debt againſt his teſtator's without bringing an 
action againſt him. L TEL ts h 

In debt upon bond, the defendant pleaded a greater Hutchinson v. 
debt in bar, upon which the plaintiff prayed to have the Sturges, Tr. 14 
condition of his bond inrolled, which was to appear at G. 2. C. B. 
Wiftminſter, and demurred; and it was holden that this | 
bond was not within the 8 G. 2. for that ſtatute relates 
only to bonds conditioned to pay money, and not to 
bail-bonds ; and it was not, within the Maine 420 A. 
becauſe the plaintiff did n6t bring the action in his own 
right, but as truſtee for another, (for he was an officer 
in the Palace Court z) but if it had been given to the _ 
ſheriff, and by him aſſigned to the party, it might be e e 
otherwiſe, and then the penalty would have been con- 33 
Ween as the debt, becauſe it would have depended upon | 
26. 2. | 5 ll 47 RB 
A debt barred by the ſtatute of limitations cannot be 
ſet aff. If it be pleaded in bar to the action, the plaintiff 
may reply the ſtatute of limitations, If it be given in 
evidence on a notice of ſet-off, it may be objected to at 
the trial, | 3 | | 
A. having been appointed by B. his attorney to receive Shipman W's 
his rents, did after his death teceive rent atrear in B.'s Thompſon, E. 
life time; B.'s executrix brought an action for the 11 C. 2. C. . 


5 King's Bench againſt the plaintiff's judgment in 


” 


money in her own name; the defendant gave notice to 


ſet off a debt due to him from the teſtator, which was 
not allowed at the trial, becauſe the teſtator had never 
8 : „ any 
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 Ryal & al" 
Aſſignees of 
Harveſt v. 
Larkin, Mic. 
20 G.z. K. B. 


Of Debt. 


any cauſe of action againſt the defendant, for the money 


- 


was not received till after his death. 


To an action of an indebitatus afſumpſit by the afligneey 
of a bankrupt, for goods ſold by them to the defendant, 
he pleaded, that Harveſt before his bankruptcy, (viz. 21 
Apr. 1740,) was indebted to the defendant by bond in 
100l. conditioned to pay 50h, which exceeded the 13 
mentioned in the declaration; and upon demurrer it was 
holden, that the ſtatute for ſetting off mutual debts does 
not extend to aſſignees of bankrupts, and that theſe can 
never he conſidered as mutual debts, for where there are 
mutual debts, there muſt be mutual remedies, which is 
not the caſe here. 


But by the 5 Ge. 2. c. 30. f 28. Where it ſhall ap- 


- pear to the commiſſioners that there has been mutual 


credit given by the bankrupt, and any other perſon, or 


mutual debts between the bankrupt and any other per- 
© ſon, at any time before fuch perſon became bankrupt, 


the commiſſioners, or the affignees of the bankrupt's 


eſtate, ſhall ſtate the account between them, and one 
debt may be ſet againſt another; and what ſhall appear 
to be due on the balance, and no more, ſhall be claimed, 


Abfolom and 
Knight, E. 16 
G. 2. ©. B, i 


2 Leon. 110. 


or paid, on either ſide. | 


In replevin, the avowant juſtified under a diſtrefs for 
rent; the plaintiff at ni privs inſiſted, that there was 
more due to him than the rent amounted to, and Deniſon ]. 
refuſed the evidence, and upon motion for a new trial, 
the Court held that 2 G. 2. did not extend to the caſe of a 
diſtreſs, for that is not an action, but a remedy without 
ſuit z they likewiſe declared, that it did not extend to 
detinue, and the like actions of wrong. 

In covenant upon an indenture for non-payment of 
rent, the (defendant pleaded non / factum, and gave a 
notice of ſet-off, Mr. J. Denton at the aſſizes was of 
opinion he could not upon this iſſue; but upon a motion 
for a new trial, the Court held the evidence ought to 
have been received, for the general iſſue mentioned in 
the act muſt be underſtood to be any general iſſue, and 
accordingly ordered a new trial. 

If a man accept a bond for a legacy, it is an extinguiſh- 
ment of the legacy ; ſo if a man accept an obligation for 
a debt due by ſimple contract; otherwiſe, for a debt due 
by ſpecialty ; but if a ſtranger give a bond for a debt due 


by {imple contract from another, it will be no extinguiſl- 


ment, 
So 
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Of Debt. 


So if a man after an act of bankruptcy committed, 
give a bond for a ſimple contract debt, it will not fo far 
extinguiſn the ſimple contract as to deprive the creditor 
of petitioning for a'commiſhon. | 

If an uncertificated | bankrupt in execution, gives a 
bond and/ warrant of attorney in order to obtain his liber- 


ty, and afterwards obtains his certificate y ſuch certificate 


is no bar to proceeding on the bond, &c, although the 
original debt was contracted before his bankruptcy. 


f an/infant become indebted for neceffaries, and give 


a bond in a penalty for the money, it will not extinguiſh 
the ſimple contract debt, for the bond is void, aliter if it 
be a ſingle obligation in the very ſum. | 

The plaintiff gave à note of hand for rent arrear, and 
took a receipt for it when paid, the defendant afterward 
diſtrained for the rent, the plaintiff brought trefpafs ; 
and it was holden, that notwithſtanding this note, the 
defendant might diſtrain, for it is no atreration of the 
debt till payment. But if A. indorſe a note to B. for a 
precedent debt, and B. give a receipt for it as money 
when paid, yet if he neglect to apply to the drawer in 
time, and by his laches the note is loſt, it will ex- 
tinguiſh the precedent debt, and in an action he would 
be nonſuited, Po Oe e 8 

If a landlord accept a bond for the rent, this does not 
extinguiſh it, for the rent is higher, and the accepting 
of a ſecurity of an equal degree is no extinguiſhment of a 


debt, as a ſtatute - ſtaple for a bond. But a judgment ob- 


tained upon a bond is an extinguiſhment of it. 


** 


AN 


178 
Str. 104. 


Cr. El. 920. 


Harris and 
Ship wa- 1 at 


1744» per 
Abaey J. 
Ewer and Lady 
Clifton, C. B. Tr. 
1735. 8. P. 


Andr. 190, 


3 Daav. 507. 


6 Co. 44. 
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SPNTRODUCTION. 


oh PAVING it in a W 1 Parts of this Work 

treated of ſuch. actions as are founded either upon 

torts or upon contract, it is now proper to take notice of 

ſuch actions as are given . vhas A law ; and they 
axe of two. i rn e rag 


7 


1. Such: AS are e given to hd ety een 
* Such as are given to the common informer, 


* -— 


| It eld be nah to mention all the acts of parlia- 
ment that give actions; I will therefore only ſet down 
ſuch as are in moſt frequent uſe; taking notice likewiſe 


ſtatutes. n 24. 


of ſuch general rules as are applicable to all actions upon 


. * * - * # | 
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Of Afiens upm the Statuit of Hur and Cry. 


"CHAETERL 
Of Actions upon the Statute of Hue and Cry, 


V the ſtatute of Minton, c. 2: the hundred within 
| which any robbery is committed ſhall be anſwerable ' 
for the ſame; 15 A n 
No robbery will make the hundred liable; but that $tite 
which is done openly and with force and violence; there- 
fore if a carrier's ſon or ſervant conſpire to rob him, the 
hundred is not anſwet able. Fee FIG! 
By the ſame ſtatute, if the robber be done within the Hut. 125. 
divition of two hundreds, both ſhall be anſwerable. ; 
If robbers aſſault a perſon in one hundred, and he flies 2 Salk. 6r5 
into another, where he is purſued and robbed; the laſt | 
hundred is liable. | | y 
So if a perſon be carried out of the highway in the 2 Raym. 826. 
hundred of A. and robbed in a coppice in the highway 


n 


ur. 


hundred of B. 


in the hundred of B. it will be ſufficient to charge the 


en 


To 


parlia- 
t down 
likewiſe 
ns upon 


HA“. 


"Rot if cas he tikes e e af 6 and errivt 


into the hundred of B. into a manſion-houſe and robbed ; 


or taken in the day time in A. and carried to B. and 
there robbed in the night, it is not within the ſtatute ; Carch. 71. 


for though there be no occaſion to aver in the declara- 
tiop that it was done in the highway, any more than that 
it was done in the day, yet it muſt be given in evidence 
on the trial, elſe the plaintiff will be nonſuited. 


Proving that the robbery was committed in 'a ptivate Far. 160. 


way, will be ſufficient to charge the hundred, 


A robbery upon the Lord's day by 29 Car. 2. c. 7. „ 
But that ſtatute only ex- 3 . 
' nz . 7 * Is 


will not charge the hundred. 
tends to the caſe of travelling, therefore where the plain- 
tiff was robbed in going to church on a Sunday he recover- 
ed. And upon any other day if there be as much light as a 
man's countenance might be diſcerned by, though before 
ſun · riſe or after ſun-ſert, rhe hundred ſhall be liable. So 
if robbers oblige the waggoner to drive his waggon from 
OY by day, but do not take any thing till 
night, | 0 | 

} 21 Kl. . 
32ainſt the hundred, unleſs he ſhall with as much con- 


Str. 406. ; 


7 Co. 6. 
Cr. J. 106. 
Far. 155. 


No perſon ſhall bare an action 


renient/ ſpeed as may be, _ notice to ſome of the in- 


|  habitants 


habitants of ſome town, village, or hamlet near to the 
place where the robbery was committed. s 
By 8 G. 2. % 16. No perſon {halt have an action 


againſt the hundred 
. he ſhall, with as m 
' "#ive' notice to one of th 
dred, or to ſome conſtable, burſholder, headborough, or 
tyching : man of ſome town, pariſh, viltage, hamlet, or 
tychipg near unto the place where, Sc. or ſhall leave 

ö notice in writing of ſuch togbery at the dwelling-houſe 
of ſuch chnſisble, £54 defcribing in ſuch notice to be 
gbben or left, ſa far as the nature and circumſtances of 

the caſe. will admit, the felons, and the time and place, 


goods and effects whereof he was 
Fo 371? cs os am eg 


„ unleſs beſide the notice required by 
ch convenient . ced as . 
e conſtables of the hun- 


together with che 
ene 9 ape 22; 4304 (>. | 
Bite after Gx in the morning, his 
- > {2 Rizraps; cut, bis bridle and ſadudle thrown into a ditch, 
:looſe, two miles and à half from Nerth- 
went there after recovering his horſe, Ec. 
„„ „and: gaverngite to: the inhabitants, and to three men 
in, he way, and then rade three miles further, and left 
Writieg with the bigb conſtable of the hundred 
in which, Sc, and all this within two hoursof the rob- 
bery t and, pon à ſpecial caſe Raced had judgment, though 
it. vas oh ected that he bad given no notice to the con · 
ſtable at MWortbanpton, Which was the perſon it might 
„ baus den given to with molt conyentent ſpeed : but it 
was anſwered that it was put in the alternative, and the 
conſtable! of the hundted was the moſt proper,” and this 
was dgne with all reaſonable ſpecd: it Was faid that 
perhaps he went to Northampton tor. advice, for men 
the act of pacliament in their pocket. 
| 7207 86-2, c. 16. Befure any action commenced, 
the party ſhall, in the manner therein mentioned, emer 
gh conſtable of the hundred tor pay- 


bot cattys 
"By 8G 


ird a band to the hi 
a GE. ment of colts, Tc. | at? 
Notice given to the next village forward in the road is 
good, though. it be in another hundred, and though thee 
. were another village a laters neatet in the fame hundred, 

> o5 The word in the Act is near, not neareſt, and five 

miles have been reckoned ſuffciently near: and it is 

Jgood, though the,village is in a different county. 

By 27 El. c. 13. The party robbed ſhall not have any 
action, except he fuſt, within twenty days before ſuch 
action be brought, be examined upon oath before fom? 
Juſtice of the peace of the county where the 
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Of Aftiens upon the Statute of Hue and Cry. 9 


committed, inhabiting within the ſaid hundred or near 
the ſame, whether. he knew the parties that committed 
the rabbery, or any of them; and if upon examination 
it be confeſſed that he does know the parties, that then 
he ſhall,. before the action commenced, enter into a bond 
before the ſaid juſtice effectually to proſecute the perſon 
ND 8 4 

Though the robbery were twenty miles from the place Lake v. Hun- 
where the juſtice lived, and though it were proved that red of Croydon, 
there were many juſtices lived nearer, yet Abney J. held Lent 1744. 
it ſulticient on a caſe reſerved, ſaying the act was only | 
ditectory in that reſpect. | 7 

The oath may be taken before a juſtice of the county, jones 239. 


* 


though not in the county at the time of adminiſtring it, Cr, Car. 211, 
for he acts only as a miniſterial officer, and therefore an 8 
action would lie againſt him if he refuſed to take the ex * Lon. 323. 
A 5 | f Tp 
It is ſufficient, for the plaintiff to prove that he who Per Parker Ch. 
took the affidavit acts as a juſtice of the peace, and it I. at Hertford 
mall be read upon proof that it was delivered by his 
clerk, to the perſon producing it, without proving the 
juſtice's hand. „ A $ 
It is not neceſſary for the juſtice, to take the examirna- Grabam v. 
tion in writing, but if he appear at the trial, and depoſe Hund. of Be- 
te ſubſtance of the uſual affidavit, it is ſufficient, Wochen J. 
if | VP TCA VOY ORE 209 OQUOT AS 27; den 1683. 
"But if the juſtice have taken the ſubſtarice' of the ufull Kemp v. Hund, 
affidayit-in writings and that is produced in evidence, he ot Stafford, Tr. 
ſhall not be permitted to give evidence at the trial. of any © = © B. 
thing elſe the plaintiff faid on his examination, viz. any 
deſcription of the robbers or tobbery different from what 
he ſhall give on the trial. os D 
By 8 G. 2. c. 16. The party robbed, muſt within 
twenty days after the robbery committed, inſert an ad- Wils. 109. 
yertiſement in the Gazette, deſctibing the felons, the 
time and place of the tobbery, together with the goods 
and effects taken . | 
banaler was robbed (inter al”) of 15 bank bills, he Chandler +. 
tnew the value of each bill, and the dates and numbers Hand of Sun- 
of nine, but not knowing the dates and numbers of the 2% m Berks» 
ther fix, in the advertifement he only inſerted the value. 
and not the dates or numbers of any; upon this a caſe. 
deing reſerved far the opinion of the Court of C. B. they 
were equally divided upon the queſtion, whether he 
ought to recoyer for what was well deſcribed, viz. his 
watch, money, and the fix bills of Which the dates and 
N2 | numbers 
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numbers were not known, and thereupon the po/ea could 
not be delivered out; Wille Ch. J. and Bw at J. for 
the defendant, Abney and Burch |. for the plaintiff. This 
caſe being attended 1 ade uſpiclous circumſtances, 
and for ſo large a ſum of money, oecaſioned the act of 22 

Ga 2. g. 24-whereby no perſon ſhall recover againſt the hun- 
red in any action on any of the ſtatutes of hue and cry 
more chan 200d. unleſs at the time of the robbery there 
be two preſent at leaſt to atteſt the truth of his or their 
* b ing ſo robbed. Py” 8 Mir Sa e h ee 
BV the a3 El. the action muſi be commenced within a 

' year, after the robbery committed, ſor which reaſon the 
_ Blaicziff, muſt produce a copy of the original, to ſhey 
| the action commenced: within the time, as alſo that the 
. |, oath..of- the robbery. was within, twenty days before the 


WN. 


of * 92 1 5 


; 23 8 oY 0.3 3-44 95 n 10.8 19 11 b ak 1 588 Fi * ” 
Doug. 443. And the day,on which the robbery is committed, js to 
e e . in computing the heart. 

5 | 


By the ſame act, if any one of the offenders be taken 
by putſuit, the, hundred ſhall not be liable, and, by $ 


8. . it is ſufficient, if he be, apprehended Within fort 
Jays after notice in the gazette. But this mult be Mead 


Mee in evidence, on the general iſſue, 
Cacth. 147. his maſter's mone;, either the maſter or the ſervant may 


bois the action, but the ſervant muſt take the oath ; but 
;robbed.in.the preſence of his maſter, of bis mal- 
| e the malten muſt bring the, action, and his 
oath-alone will be ſufteſ ene. 
The party cobbed, may be a witnels. er neceſſitale, and 
0 KG: 2. an, hundredor, may Jikewiſe be, a witnel for 
e ndred, 


* 
2988 i 


| SID. DUE, Om, Cn AOTIW: (263711, 06 
If the maſter bring an action on the robbery of his ſer- 


„ 


2 R. A. 636. . 2 
vont, be may be a witneſs io prove the delivery of the 


mom / ta bim. 


| e plaintiff need not prove the robbery in the place 
og in the pariſh alledged in the declaration, if it be proved 
Per Holt, 5 An. within the ſame. hundred. So hue and cry need not be 
a; Maidftone. proved by the plaintiff, though. alledged in his declare 
iam, for it is the part of the hundred to levy. it. 
By 27 El. c 13. The inhabitants of every hundred, 
herein negligence of freſh ſuit after bye and cry ſhall 
happen to be, ſhall. anſwer the one half of the damages 
recovered , againſt the hundred, Cc, to pe recovered by 
e debt, &c. ia the nanny of the clerk of the peace 
the 


Owen 70. 


of the county, for the uſe of 


inhabitants of the hun- 
dred in which, Ec. a iP 
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5 = 8 ſtatute direQs 1 8 to be fein ſee vat ; 
1 under the pain of forfeiture of treble valde, with- f. 6 Ra 
on mentiofting to whom; but that has been always con- de 
e be rhe proprietsr of IE | tithe, as! he 1 is the en 
grieve 
15% plaintiff cd "ade andes of the rectory of Setwin and 
f, And roved himſelf leſſee of one Bellow, who was Baldy. 
Wm? the 5 Dean and Chapter to whom the rectory be- | 
longed, and produced the leafe from Below, but not Rem 
ah and chapter to him; however upon proving 
that he received tithe of others as farmer, it was Hartridge, v. 
holden” ſufficient by Pemberton Chi” Juſt. in Suſſer, Gibbs. 
16823 and at the ſame aſfizes the plaintiff being farmer 
under the Dean and Chapter of Canterbury, and proving 
he had teceived tithes for ſome years as _ it was Rol- 
den 'fufficient without NN , Techs ee 
Fo if the plaintiff claim a8 if the Ute be not i 
gu ueſtion, it is ſufcient."if Ws prove Himſelf; in quiet po 
eon; but if the title be in queſtion, he muſt prove his 
ordination by the Biſhop, his foſtitution and indution, 
ſubſcription to the declaration im the act of uniformity 
in che preſence of the Biſhop, Sr. and his raging 
the 39 articles within two ſpokes agd dechring his | 
kuf de them. W 
M B. Tie baer being founded on the tortz the ci hw 437. 
plaintiff may declare as firmarius vel fropriuorius, Wich- 
but 0 any particufar Une,” > 
e plaintiff muſt prove'himſelf intitled to the tithe, 
the taking away _ defendant; and the value. 
Debt d pon the ſtatute againſt three; upon i deb Cab, 361. 
pleaded, the jury found that the defendant Hantoci debet 
18ʃ. but quead the other defendants nil debent; and upon 
motion in arreft of Judg ment, becauſe it was an action of 
debt founded on a cbbrrack which is intire; the Court 
held jt Was founded on a tort, and therefore one ma be 
ring 1 and the other acquitted, as in other a 
upon tor 75 
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Af AAions upon the Statute 2 3 Edw. 6. 


; | Upon nil debet a lay perſon cannot give a non decimandi 
in evidence, but the King or a, ſpiritual perſon may, 
without ſhewing any cauſe why diſcharged'; for it ſhall 


x Lev. 185. be intended by lawful means ; but where a ſpecial ver- 


the jury to be ſo. 


dict found that the Abbot of ſbington was ſeiſed in fee, 
and that he and his predeceſſots held it diſcharged, and 
granted it to All Souls college, it was holden that the pre. 


ſcription was perſonal, and determined by the alienation, 


and that it ons not be intended to be a diſcharge 
by a real compoſition, it not being pleaded or found by 

And this leads me to take notice of the conſtruRtion of 
the ſtatute of 31 H. 8. . 18, as to diſcharges of pay- 
ment of tithe, At common law temporal perſons had 


only two ways to diſcharge tithe ;, the firſt was by grant 


al the parſon, patron and ordinary; the other by a pre- 


Hob. 297. 


; 8 
3 1 147 


which were abſolute. 
lers, and hoſpitalers of Feruſelem, and was limited to ſo 


ſcription ſub made, but not by an abſolute preſcription, 


Spiritual perſons had four ways of diſcharge. 1. 


bull of the pope. 2. compolition. 3. preſcription, all 
4. order. viz. ciſtertians, temp- 


Ne the land remained in their -/ n menurance. 

Then came 31 H 8. and enacted that as well the 
King, as all and every perſon which ſhall have any here- 
ditaments which belonged. to monaſterĩes or other religi- 
ous or eccleſiaſtical houſes, ſhall retain, keep, and enjoy 


the ſame according, to their eſtates asd titles, diſcharged 


and acquitted of payment of tithes, as freely and in ay 
large and ample manner as the ſaid late Abbots, &c, oc- 
eupied; poſſeſſed or enjoyed the ſame. at the days of 
their: diſſolution. [3 | 


of 


Ibis clauſe hath continued the diſcharge by Bull, 
compoſition and order, which was before the act, and 
which eiſe would have been diſſolved with the ſpiritual 


bodies to Which they were annex ec. 

It hath likewiſe continued the diſcharge by preſcrip- 
tion, which though it would otherwiſe have continued 
in the King, who is perſona mixta, and therefore capa- 


ble of ſuch a diſcharge at common Jaw, yet it would 


bavs failed in the: caſe of a mere layman, ſuch a one (as 
J have already ſaid.) not being allowed to plead a preſcrip- 
ton in nan decimando, but only in modo decimandi. 

It hath alſo created a new diſcharge, and that is 
e e of the parſonage and land in one 
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Of Attions upon the Statute 2 & 3 Edv. 6. 183 


act, it muſt be a perpetual one, i. e. a fempore cuſuts, Ce. 
till the diffotution; and though it be perperual, yet if the 
Abbot, or his farmer, paid tithe before the diſſolution, 
that would deſtroy the preſcription, becauſe it would 
prove there was no real diſcharge, for an unity by pre- 
ſeription is not itfelf a perfect diſcharge, but from thence 


But to make this unity a good diſcharge within this Hob. 298. 


the law will prima facie preſume one, though it .cannot 


be found; and therefore if the jury find nothing but a Ingram and 
perpetual unity, it is found againſt the pleader, and Thackfton, in 
therefore in pleading fuch an unity you muſt add, that cc. 1748. 
ratione. inde they held diſcharged of payment of tithe time 

out of mind, for that fixes it to the ſtatute; yet the unity 

and not the concluſion muſt be traverſed. 47 5 

- From hence it appears, that if the appropriation were 11 Co. 14. 
made within time of memory, upon the point of unity the 

ſtatute will be of no avail ; but in ſuch cafe he may al- 

ledge the ſaid branch of the act, and that the Abbors,'&c, 

tempore cujrs, till the diffofation, held the land diſ- 

charged of tithe, and give fuch evidence that he may ap- 

prove it, which muft be a poſteriori. Ne SORE. 

' But if the abbey were founded within memory, or the 

land purchaſed. to the abbey within memory, then he 

cannot preſcribe; but if the abbey had been time our of 

mind, and an appropriation ſinee, yet he may preſcribe 

in a general diſcharge ; for that may be, though an unity 

came after. PE RR e be 

Of the other ways of diſcharge continued by this ack, Hob. 296, 


it is only neceflary to ſay, they mult be property pleated, 


for tithe" of right belongs to the church, and if you wi 
diſcharge a juſt demand, you muſt ſativty the Court of 
your diſcharge. ee ee 
But note, this clauſe of diſcharge in 31 H. 8. extends 2 Co. 47. 
only to ſuch religious houfes as came to the King by vir- ; 
tue of that act, or by 32 V. 8. c. 24. and not to 
ſuch which came to him either by virtue of 27 H. 8. 
. | | 
Where the diſcharge is by order only, it is limited Ingram and 
to ſo long as the land is in the occupation of the owners, Thackfton. 
but if the land have never paid tithe, though it be proved 
never to have been in tenants hands, yet the general pre- 
ſumption of a total diſcharge ſhall prevail. 


In debt upon the ſtatute 2 E. 6. the defendant pleaded Bovrſcough v. 


not guilty, and inſiſted on the proviſo of barren lands; 9 
the caſe was, he ploughed and denſhired an ancient war- 
Ter and meepwalk, in which were ſome furzes, and the 

N 4 firſt 


Dolbia J. 1693. 
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Watſon, 52 r. 


firſt crop upon 107 acres was of the value of 2400 and 


farcunda. 


Aliens upon the Statute 2 & 3 Edu. b. 


upon this, without more evidence, the judge thought it ji 30 Quit 
ſufficient to ſhew the land was not ſuapte naturd barren 51186 
but e. 2 

So if a wood be ſtubbed and grubbed, and made ft a bs. 
for the plough and employed thereunto, yet it ſhall ell 31 
pay tithe preſently, for wood ground is terra ferulis & an 


I. ord Hardwicte held ſuch land only within the clauſe 


the neceſſary expence. of, ivclofing and ide, Tequired 
alſo.expence in manuring, beſote they could be made 


Jar, 
proper for agriculture, and therefore decreed tithe upon 


cover ed 


its being proved, that the land bore better corn than the None 
© arable. Jand- in the pariſh, without any extraordinary ex- 270 K 
pence, in manure, Ec. and that it had paid tithe of milk, I [© 956 
Note; in the ſame cauſe it appearing that a mou e 
el 13“. way paid ſor the titbe of Grange farm, to which I d 
there was common appurtenant in the land incloſed, 3, Ns 
parcel; of which was allotted by the act for inclofing 1 1 

Jo the farm, the Chancellor held the modus extended to N 
| ſuch incloſed land. De an eee, On ir 
Bulſ. 165. If one do gain land from the ſea and plough it, he Only 


5 ſhall pay tithe, for the land is not ſuapte naturd barren, ne 
{ oO Oi 


of any other land covered with water, 3 i 
This ſtatute extends only to predial tithe, i. e. ex frudi- LN 
bus prædiorum ut blada, fanum, &c: ſeu ex fructibus arborum, N. 


* 


Art poma, pyra, Ac. but-tithe of cheeſe, milk, calves, lambs, It has 


Ec. arg not predial but mixed; and therefore in an . 
action brought ſor not ſetting out tithe of cheeſe, | Lang 
wilt &c, after verdict for the plaintiff judgment was a f 
arre OO Lan [tn e won OR i benannt N ee 
It is incumbent on the defendant to ſhew that the tithes wha 
werggably ſet out according to law, and the cuſtom of WW © . 
dithing uſed within that parimm. Rade 
oy | and the! 
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gl aft (01 ind dust! „ , page | 
HIS, gatute enasts, That no perſon ſhall exerciſe | 
1 any trade who has not ſerved as an apprentice for 
ears, under the penalty of 27. per month, to be re- 
covered, by whoeyer will ſue ſor the ſame, b 
None but what were trades at the time of making the gat. 611. 


9 


ſtatute are within it, therefore it ought to be averred in 
the declaration (or indictment) that it was a trade at the 
time of making the act, and it is a good exception in 
arreſt of judgment, that it is not ſo ayerred'; unleſs it be Rex, v. Monro, 
a trade, within the very words of the act, and then no H. 3 G. 2. 
ſuch averment is . "ik : 1 5 

And note; it muſt be averred to be a trade uſed within queen v. Re- 
the. realm (or kingdom) of England or Wales at the time vinſon, Te. 
of making the act. | n oy IS Os. | 

Only ſuch trades are within the equity of the act as S. k. 6:5, 
require ſkill; but whether it were 2 trade or not at the 
time of making the ſtatute, or whether any ſkill be te- 
quilite to the exerciſe of it, is matter of fact proper for 
the determination. of the jury 

It has been objected, that the uſing a trade in 4 count 1 Mod. 26. 
try village is not within the ſtatute, and in the caſe of Rex 
v. Langley H. 6. G. a2. Mr. J. Page ſaid he had often 
town, indig ments quaſhed upon ſuch exception: how- 2 Burr. 367, 
ter, I do not apprehend it would now be allowed; for 
in ſuch caſe, at the ſittings at Mſiminſter it was menti- 


12 bt Lord Ch. J, Lee made flight of the objection. 
It 


as been holden that ſerving ſeven years as an ap- gik. 67. 
prentice beyond ſea, Without being bound, is ſufficient, 
and thetefore an indictment was quaſhed, becauſe it only 
nid he had not ſerved as an apprentice infra regnum 
fnglie aut Walliam. 3 TY 
In an action gui tam for exerciſing a trade, the queſtion Peaks and 
woſe What ſhould be a ſervice? On which Holt Ch. J. Jobofon, H. 
Cited a caſe between Hopkins and Young in B. R. on a eee 
ſpecial verdict, where it was adjudged, that if a perſon Salk, Mss. 
krving ſeven years in the exerciſe of his trade to any per- 
bn eneteiſing that trade, though that perſon have no 
ght to uſe that trade, yet being employed in it ſeven years, 
that 


Rex . Drif- 


Of Afions upen the Statute, 5 Eli. 


. . that ſhall be a good ſervice, though he were not an ap- 
prentice; alſo he ſaid he had holden that if a woman 
marry a tradeſman, and be employed therein ſeven years, 
and then the huſband die, ſhe may uſe that trade after 

her huſband's death; and alſo if ſhe marry à ſecond huſ. 
band, ſhe may continue to exerciſe that trade, and if ſhe 
die her huſband may continue to exerciſe it, provided he 
were employed in the exerciſe of it ſeven years in his wife's 
lifetime; he ſaid he had mentioned all theſe opinions of 
his to the reſt of the judges, who all concurred, 


The foregoing caſe ſhews that the conſtruction put 


field, 18 G. 2. upon this ſtatute has been a very liberal one in favour of 


per Cur', 


2 Wils. 163, 


2 Raym. 1179. 


2 Wik. 168. 


Falk. 610. 


Raynard v. 


Chaſe, 


1 Burr. 2. 


defendants ; however, there has been no Caſe which has 
been determined to be within the act, unleſs there have 
been'in ſome manner a fervice for ſeven years ; therefore 
one who is a partner to a perſon qualified will not be 
within the act, unleſs he have ſerved ſeven years, But 
if the defendant, can in any manner prove the following 


of the trade for ſeven years, it will be ſufficient without 


any binding (and he ſhall be ſuffered to make it out by 
months = 


weeks ;) yet the word Apprentice is the very 
material word of the ſtatute, and an indictment without 
it would be ill. 8 3 
Ik a man hath followed and exerciſed any trade as a 
maſter, without interruption or impediment for the term 
of ſeven years, he is not liable to be proſecuted on this 
ftatute ; alſo if he hath followed two, or more different 
trades for the ſpace of ſeven years, he is not liable to be 
ſued for. exerciſing both together.  _ Ro 
On a ſpecial, verdict the caſe was, The defendant was 
a Turkey merchant, and exported woollen manufaQure 


- 


into Twrkey.; he employed clothiers that had ſerved ap- 


prenticeſhips to work the cloth in his own houſe at his 
own charge, and with his own materials; and the Court 
held that the defendant was the trader in this caſe, be- 
cauſe he employed the reſt who were but as ſervants; 


| they held likewiſe that this was trading within the ſtatuie, 


for whether the utterance be within the realm, or in 
Turkey, is not material. | - 
But where a ſpecial verdia found that the defendan 


was a money partner in the brewing trade with Cox, he 
was qualified, but that by agreement he was not to inter- 
fere in the trade, but that Cox had an allowance for that 
purpoſe, the Court held it was not within the meaning 
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+ Of tions upon the Statute 5 Blis =y 4 
"" ap. Vote; Freemen and their wives cannot be witneſſes, —_ | 
Woman where part of the penalty goes to the city or town cor- 00" per 48 
e aficr (i RN Thy re eee e be ended e r a 1 
e after Though the plaintiff in this action be not en! o Jeynes v. 9 
d huſ- 1 5 be be yet he muſt pay them if the verdict * * I 
i the BY de found againſt bm. 4 Bum. 2449+ A 
r ve This ſtatute does not extend to journeymen. | 'Y 
S Wilſe'$ N n ys | 13 
ons of & | | N NY 
on put its | | | 14 
vour of CHAPTER: 1 
ich has | | 1 
re have i lein een: ; 3 
erefole General Rules concerning Actions on Penal Statutes. = 
not be HO e ; * 
„ Bu Nx 31; Elis. c. ſec. 5. It is enafted, That all action, Ge. 1 
[lowing B brought for any forfeiture upon any ſtatute penal „ 
without i made or to be made, where the forfeiture is or ſhall be li- 9 
out by alted to the Queen, Cc. only, ſhall be brougnt within 4 
he very Bil e years after the offence committed; and that all 3 
Without ations, Sc. upon any penal ftatute (except the ſtatute 2 
of tillage): the benefit whereof is, or ſhall or be limited 1 
de as 3 to the N Sc. the proſecutor ſhall be brought within f 'Y 
he term BN one year; and that in default thereof that the ſame may 4 
on this Wl de brought for the Queen, Ac. at any time within two $ 
different years after that year ended. C Y 
le to be Upon this ſtatute it has been holden, that if any of- 4 M.Id. 144. | 
| 5 prohibited by any penal ſtatute be alſo an offenee at 1 Show 353. 1 
Jant was common law, the proſecution. of it :as an offence at com- | | 1 
ufactueſ non law, is not reſtrained by this act. 2. That the Ney 21. 1 
ved ap- defendant may take advantage of this ſtatute on the general 5 
e at his Iſſue, and need not plead it. 3. That the party grieved Cath. 232. 1 
de Coutſſſſ i nor within this ſtatute, but may ſue as before. | | 
alc, de. By 21 Fac. 1, c. 4. All offences againſt. penal ſta- 1 
ervants; tutes, for which any common informer may ground an 1 
e Ratio on, &c. before juſtices of exciſe, &c, (except offen- 1 
n, or ug ces concerning recuſancy or maintenance of the King's x 
cuſtoms, or,tranſporting gold and ſilver, ammunition: of "7 
lefendan wool, &c.) ſhall be commenced, fued, tried, recoyered 1 
Cox, wid nd determined by action, c. before the juſtices of 4 
to mie wine, 6c, or before juſtices of the county, &c. aud the 1 
e for tha ie proceſs in every popular action, &c, ſhall be as in 
meaning ions of treſpaſs vi et armis at common law, and in all 
56 ſoits on penal ſtatutes the offence ſhall be laid in the 


poper county; and if on the general iſſue the offence * 
8 | no 


183 


2 Term Rep. 


274 


Hick's Cafe, 


Suk. 372. 


1 Show. 354+ 


„ Burr, 19. 


any court of record generally, it fo far 


General Rulet" nicerning" Ani him Prat Statins, 


not proved in the fame county in which) it is laid, the 
defendant ſhall be found not guilt. JO! H awor} * 


And by the 34 ellen of the ime act, it'is enagted, 
that no officer, or miniſter in any Court of record; ſhall 
receive, file, or enter of record, àny information, bill, or 


plaint, count, or declaration, grounded upon the faid 


penal ſtatute, or any of them, Witich àre by the ſaid a&, 
appointed to be heard, and determined, in their proper 
counties, until the informer, or telater, hath firſt taken x 
coporal oath before ſome of the juc ges of that court, that 
the offence, or offences, laid in fuch information, action, 
ſuit, or plaint, was not or were not committed in any 
other county than where by the faid information, bill, 


plaint, count, or declaration, the fame is or are ſuppoſed 


to have been committed, and that he believeth in his con- 
ſcience the offence was committed within a year before 
the information or ſuit was commenced; the fame vath 
to be there entered of tec. OM 

In the conſtruction of this act it has been holden, that 
it does not extend to any offence ereated ſince that ſta- 


tüte, but that where a ſubſequent ſtatute gives an action 


of debt or other remedy for the recovery of a penalty in 
| ar impliedly repeals 
21 Fac: 1, However the offence muſt be laid within the 
prope l r\county,104s 8 PEI] 8 | fi 5 10 nod s 5 1 
This ſtatute gives no new juriſdictiop to the courts 


» 


therein mentioned; therefore ſuits fot ſuch offences, oyet 


de brought in the cbüurts of NH ir. 

In the eaſe of the K. v. Marie, N. 25 Car. 2. in an 
information on the 5 Elis. it was holden,” that it lay 
not originally in K. B. becauſe the 21. Jar. 1. hath ne. 


which they had no juriſdictions before the ſtatute, mull 


gative words, but that if it be begun original below, the 


party may emove it by certierari if he will, and give 
uriſdiction to that court, for it is a ſtatute for the tals 
the ſubject; but the King cannot remove it. 88 
N dq ſuit by a party prieved is within the reſtraint of the 
ſtatute. l es v4 SO DION ETON ens | 
By 18 Elia. . 5. No informer ſhall compound or 
agree with any that ſhall offend againſt any penal ſtatute 
for an offence committed, but after anſwer made in 
Court to the ſuit, nor after anſwer but by conſent 0 


- We Tame, | : 
By a rule of the Court of X. B. where the Court give 
leave to compound a penal action, the King's half of the 
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General Rulet concerning Actions upon Pena! Statutes. 183 
cawpoſition, muſt; be paid into the hands of the Maſter of 
the Crown Office for the uſe of bis Majeſty. y. 
This, extends only to common informers, s. 
, Jhextends, as well to ſubſequent penal ſtatutes, as to Rut. 35. 
thoſe which; were in being when it was made. 1 | 
By that ſtatute the common inſormer muſt ſue in pro- Mages and E\[F's, 
per per ſon, ot by hig attorney: therefore an intant can- M. 25 C. 2. 
not be a common informer, tor he mult ſue by guardian. | 
A common informer cannot ſue for a leſs penalty than Cunningham v. 
ys PARTS. BOHeS Gif he do, though he have a verdict, — Tr. n 
' price þ 2 | ; t. C. 8. 
judgment rill be arreſted. Ex. gr. If a common infor- 
mer were to ſue for the ſingle value of money won at 
, Wbere 9 An, c. 14 „gives the treble value. | 


n an action on a penal ſtatute it was moved by the Shinler e. Re. 


defendants; that the plaintiff ſhould give ſecurity to pay er E. 12 
the coſts, upon affidavit that he was a poor man. But 8 
he Court refuſed the motion, for: the ſtatute having, 
given him power to ſue, it is a debt due to him; but if 
it appeared that the action was brought in a feigned name, 
11 would oblige the real proſecutor to give ſecurity. 
[fa defendant would plead a recovery in another action Stu. 169. 
for the ſame, offence. in har, he mu- take care to ſet out 
in his ; ea, that the plaintiff in the other aQion had prio- 
ity of ſuit; if he do not his plea on demurrer will be 
bad, but the record of a recovery in another action can». 
not. he given. in evidence on nil dalet. 
The act of 24 C. 2. 6. 18. {reciting that by the 4 U str. 108f. 
Ann. it was enacted, that every; uenirg facias ſhould be 
warded out of the body of the county with a proviſo, 
that it ſhould not extend to any action or information 
ton, apy penal ſtatute, and that the proviſo. had been 
und. inconvenient) enacts, that every, veniyr fuciat for 
he trial of any iſſue in any action or information upon 
/ penal ſtatutes, ſhall, be awarded of the body of the 
poper county where ſuch. iſſue is triable. 
In debt for the penalty of 5/. for killing a hare, (with 2 Stra. 1217, 
o other count) the Court let the defendant. pay the * Bla. Rep. 
penalty and cofts into Cor | i TIT" SY 
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or Criminal Font relative tc 
: Wo Civil Rights. > 


INTRODUCTION 


; HOUGH erimindl ane (as ſuch). are 10 
1 Within the compaſs of the preſent Work, yet the 
neeekaniy in which civil rights come in queſtion, I's 
neceſſarily Jed to take notice of ne. RNS | 


I ſhall werefore in this Book treat, 


1. Of the Writ of Mandamus. 
2. Of Informations in Nature of Quo J/arrants. 


Of Writs of Mandamus. = _— 


e HA NEN I. 


Of Wtits of e 


* 3 4 


PHE Writ of Mandamus is a prerogative writ iſſuing 11 Co. Bag's 
out of the Court of K. B. (as that Court has a ge- 885 

jeral ſuperintendency over all inferior juriſdictions and 

erſons) and is the proper remedy to inforce obedience 

bats of parliament and to the King's charter, and in 

ch cafe is demandable of right; but where the right is 

of 2 private nature, as to an office in which the public is 

zot concerned, ſuch as a deputy regiſter, &c. it is diſ- 

rtionary in the Court to grant or to refuſe it. 

Therefore in every application for a mandamus it myſt 2 M. 316. 

ear what the office is; and for this reaſon a mandamus. 

v ſwear one who was elected to be one of the eight men 

if 4bburn Court was denied, becauſe it did not appear 

phat the office was. | RVE | 

"The writ of mandamus is a prerogative writ, introduced; Burr. r26g 

Y prevent diſorder from a failure of juſtice, and defect of 4 Burr. 2188. 
plice, and therefore ought to be uſed on all occafions 3 
dere the Jaw has eſtabliſhed no ſpecific remedy, and 39e. * 
phere in juſtice and good government there ought to be 
je, and it ought not to be granted (except in very 
uricular caſes) where the party applying for it has a 
rr, Oo 1 
This writ lies as well to reſtore one who has been un- 

y removed, as to admit one who has a right; though 

aps there may be this difference between the two 

ales; that where it is to ſwear, ot to admit, the Court 

Ml, in caſe the right appear plain, grant the writ upon 

e firſt motion; * where it is to reſtore one who has | 

n removed, they would firſt grant a rule to ſhew cauſe i 

ly ſuch a writ ſhould not iſſue. VEN 482 

And note; the rule to ſhew cauſe muſt be always on Rex v. Church- 
& ſame perſons to whom the writ is to be directed; Justen 
erefore a rule upon church-wardens and overſeers to Clerkenwell, 8 
tw cauſe why a mandimus ſhould not iſſue, directed to G. 1. | 
km and the twenty principal inhabitants of the pariſh 
8 holden to be bad; however, the Court upon motion 
je leave to amend the rule, ſaying it would be good 
Lnew ſervice. | f . 
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Mic. 25 C. 4. Upon a motion for a mandamus to the Warden of the 4: to f. 
Vintners Company to ſwear F. S. one of the Court of ff vill gran 


Aſſiſtants, the affidavit beingronty that he was informed But as 
by ſome of the Court of Affiſtants that he was elected. dienceto 
and no poſitive affidavit of an election, the Court would which: the 

only grant a rule to ſhew cauſe, but ſaid, if there hag charter a 

been a poſitive affidavit.of his election, they would have mayor or 
"A Fs granted the writ in the firſt inſtance, 1 upon ſuch 
VN. B. In this caſe, there was an affidavit that he appli. if poration't 
ed to inſpect the Court books, in order to ſee whether he not be inf 

| were elected, and was refuſed; without which the CourWborize 
| Would have hardly granted a rule. 6a ſatute of 
_ = Ibid, Note; where there is a corporation by. preſcription bd of the 
| the conſtitution of it (as well as the parties right) mf by, the' 
be verified by affidavit. Where it is by charter, a cop night mee 
0 of it muſt be produced at the time of making ted ta ele 

| Boy monan. FF, Oe the charte 
Rex „ Pr. Where they grant a rule to ſhew cauſe, though upon dade ſhou 

Blaod, Tr. 1741. ſhewing cauſe it appear doubtful, whether the party hay right gra 

a right or not, yet the Court wil! iſiue the mandamus, ii nde. 

order that the right may be tried upon the return. This be 

| Rex v. It makes no difference by what mode the party become been 
| ne intitled to the franchiſe, whether by charter, preſcripuoi e have 
12 15 or tenure; therefore where by the cuſtom of the boroug beugh the 
of Midburſ, the jury at a court baron is to preſent ing. 

alienation of every burgage tenement, and upon ſucii So they 

- preſentment the ſteward. is to admit the tenant, who the er de 

becomes intitled to the franchiſes of the borough: then no d 


jury at a court baron in 1749, having refuſed to preſenif®wheth: 


ſeveral conveyances of burgage tenements, the Couffeil not g 

ranted a mandamus to the lord to hold a court, and Vor electi 
the burgeſſes to attend at ſuch court and to preſent mation. 
conveyances. And though one mandamus will not liet The firſ 


reſtore ſeyeral perſons, yet the Court held it would lie i Mnding o 


this caſe io the jury to do an act io perfect the rights M but 

=P ſeveral. =P Ly CE PO POE” ce of it i 
| | Caſe ofthe Bor Yo where by the cuſtom, the court leet was to preſeniey mande 
| - . the ſteward the perſon whom the commona}ty of tt will 
» 2, borough had choſen to be mayor, the Court granted do if no 


it again 
Iz with tl 
directed | 


lrn is im 


$ in- burgeſſes to attend at ſuch court and to preſent 7. 
Who had been choſen by the commonalty. - / 
Caſeof the Town And it is the ſame where no particular perſon is inte 


of eee reſted, as where by charter or preſcription the corporal loſe partic 
MP body ought to conſiſt of a definite number; and they " 8 
| 61 7 eee 


5 mandamus to the ſteward to hold a court leet, and to th 
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14A to fill up the vacancies? s they happen, the Court 


will grant a mandamus,” \ e 
But as the power of K. B. extends only to inforce obe- 
dence to the King's charter, there were many caſes in 
vbich the Court could not interpoſe; as where by the 
tharter a particular day was fixed for the election of a 
myor or other chief officer, and no election was had 
won ſuch a day; for in ſuch caſe commanding the cor- 
joration to proceed to an election at another day, would 
dot de inforeing obedience to the King's charter, but to 
wthorize them to act in oppoſition to it; therefore the 
fatute of 11 G. 1. enacted that if no election ſhould be 
had of the mayor or other chief officer upon the charter 
lay, the corporation ſhould not be thereby diſſol ved, but 
night meet at the town-houſe on the day after, and pro- 
ed ta election; and if no election ſhould be made on 
the charter day, nor in purſuance of that act, or being 
nade ſhould after ward become void, the Court of K. B. 
night grant a mandamus requiring an election to be 
ee ee ee e eee e W 5 W 


* 
Ne 
* 


This being a beneficial law for the fubject, the Court Ciſe of the 


ae have granted a mandamus for the election of a mayor, 
dough there had been no legal mayor for four years pre- 
irn 10.291 en ' re ; 


ken no due election. But where it appears at all doubt- 


nor election has been tried in a proper manner by in- 
F •ĩ•˙ô A eg 8 | 
The firſt writ of mandamus always concludes with com- 
unding obedience, or cauſe to be fhewn to the con- 
ey; but if a return be made to it, which upon the 
ce of it is inſufficient, the Court will grant a peremp- 
I mandamus, and if that be not obeyed, an attach- 
ent will iſſue againſt the perſons diſobeying it. | 


b; with this difference, however, that where a mandamus 
lireted to a corporation to do a corporate act, and no 
ur is made, the attachment is granted only againſt 
loſe particular perſons who refuſe to pay obedience to the 
amusge but where it is directed to ſeveral perſons in their 
ral capacity, the attachment for diſobedience muſt iſſue 

i O againſt 


Wer de : | an of it there. Corporation of 
a been very liberal in the conſtruction of it, there- . Ga 


$0 they have granted a mandamus where there was a Caſe of the 
por de fatto at the time, it appearing clearly there had jury 8 Fat 
whether the prior election be not legal, the Court 2 Term Rep. 
A not grant ſuch a maudamus till the validity of the 259- 


do it no return be made, the Court will grant an attach- Rex v. Church- 


it againſt the perſons to whom the mandamus was direct- wardens and 
Overſeers of 


Salop, H. 8. G. 2. 
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194 
Carth. 171. 
Doug. 154. 


2 Term Rep. 
456. 


1 Raym. 564. 


Salk. 374. 
1 Raym- 12 5. 


Salk. 430. 


Salk. 428. 
1 Raym. 126. 


*gainft all, though when they ate before the! Court th 
- puniſhment will be proportioned to their offene. 


perſons 


offices 


Alf che return upon the fact of it be good, but the mat places, « 
ter of it falſe, an action upon uche caſe lies far the par been ill. 
injured, againſt the pe: ſons making tuck falſe return. admitted 
An action will he for ſuppreſſing the 4ruth in a return Wl themſelv 
as well as for returning a, falſehood, and that if the te daun 
turn be true in words, but falſe in ſubſtance. and ex pe 
If the return to a mandamas conſiſt of ſeveral indepen 1. T 
dent matters, not inconſiſtent with each other, but par nde. 
of them good in law and patt bad, the Court may quaſſ 2. Th 
the return, as to ſuch part only as is bad, and put th or tra 
preſecutor to plead to, or traverſe, the reſt; but wer de cetur: 
two cauſes returned are inconſiſtent, the whole i teply; ta 
And where the return is made by ſeveral, the adtiot — ſu 
may be eitber joint or ſeveral, it being founded upon ern {al fe 
tort ; but if it appear upon evidence that the deſfendan u judge 
voted againſt the return, but was over - ruled by a major dat, or 
ity, the plaintiff will be nonſuited, and though the retuſ hl vec⁰ 
be made in the name of the corpatation, yet an actiof , ande 
will lie againſt the particular i perſons who cauſed th hom ju 
return to be made; or if the matter concern the publii bach retu. 
government, and no particular perſon be ſo intereſted ¶ uugment 
to maintain an action, the Court will grant an inform urn, t! 
tion againſt the per ſons making the return. + All 
Note; Where ſeveral join in an application for Wltitended 
mandamus, they muſt all join in the action for a fal bereupon 
ent, . oo ti c big e tie e ng e Before 
And if in ſuch action or information the return be fa eturn t 
ified, the Caurt will grant A peremptory mandamu emptory 
however, no motion can be made for it till four dad delay 
after the return of the peſea, becauſe the defendants hai Court ap 
ſo long time to move in arreſt of judgment. would reg 
Note; The action muſt be brought in K. B. for if it WW If. in a 
brought in C. B. though the plaintiff have judgment, en by 4 
Caurt of K. B. will never grant a peremptory mandami nt of en 
for that recites the fact prout conflat nobis per recordum. ton for 
where in an action for a falſe return judgment was gie party” 
for the defendant, and upon a writ of error judgment u in ea 
reverſed in the exchequer chamber, the Court of A. Allnſt th. 
granted a peremptory mandamus before judgment entereWlidle to 
| ſaying it was a mandatory writ, and not a judicial“ urn. 
mane Kreuk thexgoard. | {it pom montana bo an 
This was the method of proceeding at common Hens m. 
but now by Statute 9 Ann. reciting, that whereas = cular pe; 
11 EE 8 perſ ß 


Of Mriis of Mindamus, h 19 5 


perſptrs who had a right to the oſſiee of mayors or other 
offices within cities, towns, corporations, boroughs and 
flaces, or to be burgeſſes or freemen thereof, have either 
been illegally turned out, or have been refuſed to be 


urt the 


de mat 
e party 


urn. aumitted thereto, and have no other remedy to procure 
return WM themſelves to be admitted or reſtored, than by writs of 
the te nondamws; the proceedings on which are very dilatory 


and ex penſive, it is enacted, 


pdepen 1. That a return ſhall be made to the firſt writ of 
but parfMnondamus; = | 

yy quai a. That the perſons proſecuting ſuch writ may plead 
put th or traverſe all or any the material facts contained in 
it when de return, to which the perſons making ſuch return ſhall 
hole i eply, take iſſue or demur; and ſuch further proceed- 


nes mall be had therein, as might have been had if the 
gerlon ſuing ſuch writ had brought his action on the caſe 
fora falſe teturn; and in caſe a verdict ſhall be found, 
u judgment given for him upon a demurrer, or by nibil 
tint, or for want of a replication or other pleading, he 
hall 2ecaver damages and coſts: and a peremptory- writ 
of mandamrus {hal} be granted without delay for him for 


1e actioſ 
d upon 
\efendan 
a major 
he retu 
in actio 


auſed th hom judgment ſhall de given, as might have been if 
he publiſi bch return had been adjudged inſufficient. And in caſe 
erefted pigment ſhall be given for the perſons making fuch 
inform urn, they ſhall recover coſts. | "a 


+ All the ſtatutes of amendment and jeofail ſhall be pog, 
ended to writs of mandumus, and the proceedings 
thereupon, ++ | Q 
Before the act an attachment did not ifſue for want of 
dicturn'till after a pluries mandamus, and after that a pe- 
emptory rule for a return, which created much expence 
ud delay; indeed in extraordinary cafes, where the gig. 669. 
Court apprehended much miſchief Con the delay, they 
would require a return to the alas. ed 
for if it lf in a proceeding: under the ſtatute no damages are Str. 10fl. 
gment, en by the jury, the want of it cannot be ſupplied by a 
man damit of enquiry: but in ſuch caſe the party may bring an 

on for a falſe return; for the act does not take away 
t was give party's right to bring ſuch action, but only provides 
Jgment u at 1n-cale: damages are recovered by virtue of that act, 
kiinſt the perſons making the return, they ſhalt not be 
able to be ſued in any other action for making ſuch 
nne Ann | | | 
do an information may ſtill be moved for againſt the Rex v. Mayor 


jon for 
or a fal 5 
2 Salk. 
irn be fa 434: 
mandami 
four day 
dants ha 


ent entett 


udicial \ 


mn mon la ons making the return, in ſuch caſes Where no par- aſd Ajlerrnen 
ereas divacuar perſon is ſo intereſted as to bring an action, A 
| ' ? , : © & * &* 


perlo "3.428 O 2 N. B. 


196 a Writs of Mantlamus, | 
Note; 


Salk, 37444. N. B. The return muſt *be filed and allowed befch 

8. P. the information can be moved fort.. fi after t 

| It appears from the wording of the ſtatutes that the fed. 
| are many caſes to which it does not extend ;*thereforeiiM 2. WI 
| all thoſe caſes the proceedings muſt be according to H Th 
| courſe of the common lac. con 
1 P. W. 3531: Though ſince this act a mandamus is in nature of ien. 
action, and error will lie upon it, yet that has been hold Jaws 
en to be no ſuperſedeas to the peremptoty mandamus; ye \they may 
| | quere as to this, for where, after a writ of error broug hut if the 
| Str. 983. upon a judgment in an action upon the caſe for a fa adva 
| return, a motion was made for a peremptory' mandamus, li the! 
was refuſed, and there ſeems to be no'effential differend be conſt! 

. detween the de ease. hb Pet th we bob cient for 
Having now taken a general view of this writ an the ſuppo 
the proceedings thereupon, I ſhall proceed to conſid Manda 
what will be deemed a good writ, and what à good Eng *| 
turn to it. | e W LN un fuer us 
As to the firſt, what will be deemed a good writ. nd holde 
1 Raym. 560. I. Where the fact is to be done by part of the corpe it; if 
ration only, (ex. gr. mayor and aldermen) the writ m Keived,, 
| | be either ditected to the whole corporation, or to't wear one 
| Salk. 701. mayor and aldermen ſingly. But if it be to be done only good 
| the mayor, and the mandamus be directed to the may turn 
| and aldermen, it will be bad. 3 bahve. 
22. The writ muſt contain convenient certainty in ſc If a pe 
tiag forth the duty to be performed; but it need not pa en him 
ticularly ſet forth by what authority the duty exiſts. Il upchis 
Str. 896. Therefore where a mandamus to the commiſſary of t nitted, t 
| Archbiſhop of Yor, to admit a deputy regiſter, far to. 
guad minus rite recuſavit to admit, it was holden ſufficie rfuſed; 
though it was objected it did not ſtate the defendan ſence of 
> "Tight to admit. eee ee 2. Wh 
Ibid, 8 57. 80 a mandamus to the Dean of the Arches to gr! en rem 
probate to Lord Londonderry's executors, ſetting e KCUrate 
that the Dean juxta juris exigentiam recuſavit,- was hold he cauſe 

ſufficient, though it was objected that it did not ſhew ers 
Dean's title to grant probate ; not having ſet out t 1. As ti 
there were bona notabilia. - © | | tale, that 
Rex v. the 80 a mandamus, reciting whereas there is or ought before a 

Devizes, M. be one bailiff and twelve capital burgeſſes. 0 b to do 
7 Ann. | | ry” i What pow 

Rex v. Mayor So a mandamus reciting that whereas there ought to ge, the 
kr ag of 4 common council, conſiſting of the mayor and twent ation v 


H. 25 G. 2. four perſons choſen by the mayor and burgeſſes, wWithe 
ſtating whether by charter or preſcription. 
EW Not 


Note; The time for taking exception to the writ, , . 31g. 
after the return made, and before it is moved to be 


\ 


W. 4 +9) oy 
that ther 
therefore" 
ling to th 


2. What will be deemed a good return. 


may. contain ſeveral matters, provided they be con- 

Ik a writ be directed to a corporation by a wrong name, Salk. 434. 
they, may return this ſpecial matter, and rely upon it, 

gut if they, anſwer the exigency of the writ, they cannot Ibid. 433. 
take advantage of the miſnomer. | 

If the ſuppoſal of the writ be falſe in not truly ſtating Salk. 431. 
the conſtitution of the corporation, it will not be ſuffi- 

cient for the return to ſtate it truly, but they muſt deny 

the ſuppoſal of the writ. | | 
Mandamus to {wear A. and B. churchwardens, ſug- Salk. 433. 
hog they were debito modo eledti, the return was guod 

wn ſuerunt deb, modo electi, without ſaying nec eorum alter, 


ature of x 
been hold 
ulamus; ve 
ror brouy 
for a fall 
nandamus, 
al differene 


is Writ an 
to conſid 
' 4 good 10 


| writ. and holden, good, for one could not. be {worn upon that 

f the corpl writ; if both were not choſen, the writ was miſcon- 

he writ o*<+, It was likewiſe holden that where the writ is to 

„ or tot near one deb. modo electus, guod non fuit deb, modo eleftus 

done only good return; but where the writ is eledus only, ſuch 

o the may arcturn, would be nought, becauſe out of the writ and 

At: <1 gahve. + _ | | | 
ainty in ſe If a per ſon choſen alderman, burgeſs, &c, after notice Rex v. Jorden, 
eed not pa en him of his election, fir by and ſee the corporation 9G. 2. 
exiſts. ul up/his vacancy, without making any Claim to be ad- 

iſſary oft nitted, this will amount to a refuſal ; and the mayor 

giſter, fat to a mandamus to admit him, return that he had 

en ſuffcielli duſed; and if iſſue were joined upon that return, evi- 


ſence of the fact would ſupport the return. 5 | 

2, Where the mandamus is to reſtore a perſon who has 
ren removed from an office, the return muſt be very 
«curate. in ſtating the corporation's .power to remove, 


» defendan 


hes to gr 
ſetting e 


was hold he cauſe of removal, and the due execution of the 
not ſhew (WPF | | 2 STS, 
ſet out tl I, As to the power of removal, it is laid down in Bag's 11 co. 


ne, that no corporation can disfranchiſe a member of 

| beſore a conviction at law, unleſs they have authority Sed vid. Stra. 
b to do either by charter or preſcription. However, 89 “ 
vat power ſoever there may be in the corporation at Rex u. Corpo- 
pe, there cannot be ſuch power in any part of the cor- en of Don- 


ation without charter or preſcription ; therefore if a w—_ Fr. BY 


VR apo . 


; or ought 


e ought fo 
and twent 
ſſes, with 


Not 


Of Writs of Mindanue, © © 197 


„1 The return muſt be certain to every intent, but it Sax. 432. 436. 
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return were to ſet out a removal by the Common: evurne;, Wl And the 

without fhewing how they were UutRon2es, it would be for electic 

bad. ter non- re 

Rex v. Mayer of 2. 13 to the cauſe of removal, any mender of a Cor In a ma 
Nerz 9: SG. 2. poration, for any offence committed againſt his oath of iderman 

office, and breach of his dutv as à member, is remove coporati 

without any previous conviction. But there muſt be i fencuit. t! 

previous conviction to warrant an ameval ſor an offene vo longer 

which has no immediate relation te his office, 'ſuch az his room 

perjury, forgery, Sc. Where the offence is eriminal in vas holde 

both reſpects, the difference ſeems to be, that if it con, ad cl 

ſiſt of one ſingle fact, as burning the charters of the cor WM be bad po 

poration, bribery, Sc. there muſt be a conviction, by he conſon 

not where it may be conſidered as abltracted the one fro in ſuch Ci 

the other; as rivt and aſſault upon any other member, ccepted 

as to obſtruct the buſineſs of the corporation, would be 

Las © As to ſuch crimes whereof a previous conviction il f it ap 

285 1 to found the disfranehiſement upon, it is ls no ri 

infamy of them that renders him an improper perſon t. return be 

be continued in an office of truſt; therefore if the crim ¶ undmU. 

for which he is convicted be ſuch as does not carry fue town-cle 

infamy with it, it will be po cauſe of disfranchiſement i tat the 

as if he were convicted of a ſingle aſfault. ſon given 

As to what ſhall be ſaid to — ſuch a brick of dot: fuſed to 

will be a good cauſe of disfranchiſement, it is certain the So wh 

à total e of the duty of his office is 'a good cauſe once, a: 

of amoval; but it may be difficult to determine in wh dat be v 
eber offices a bare non-refidence will amount to (ul eil, wick 

a deſertion. by charte 

Rex v.'Ponſon- Where offices are in perpetual emule; A muf But th 
by, Mich. 25 bo a perpetuab reſidenee, ſuch as that of ſhoriff, mayo 0 {i6gtur 
hes coroner, &c. But in other eaſes of local reſidence it WW their wi 
. not neceſſary as in the caſe of a recorder, freeman, & which -a1 

4 Mod. 56. And it would be abſurd to ſay that non- reſidence bare bery man 
ld be a cauſe of amoval, when, notwithſtatdin . A ret. 
ſuch-non-reſidenee, they may do. all that their duty te e to ol 

quires. But if ſuch perſons totally deſert their office, I bi office 

Serjcant Whit» Will be a good cauſe of amoval. As if a recorder upo cular la\ 
acre's Caſe, notice given to him ſhould neglect to attend at their ſe 8o a 


chambez 


Salk, 434+  frons, where he ought to attend and aſſiſt the r _ 
out of a 


in, the proceedings of juſtices. 


Mod. 24; But in ſoch caſe the return ought to de, chat receſſi WY Ther 
4 2008-5 2 | 

5 | officinm mou religuit, i. e. it ought to ſhew a non-reſidend of a co 

upon the office, and not barely a non-reſſdence with: works t 

as) precincts of the Wee deſtruct 


Ay Oy per 


2 Ne — p 
— - 
. Mio wo 
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ond he for election, yet without an expteſs clauſe in the char- P. 6G. 1. 
7 ter non-reſidence will not of itſelf be a cauſe of amoval. 


— _ — Op I 7 — 


f a eor Ina mandamus to reſtore, Sir J. Jennings to his office of Salk. 433. 1 
bach A alderman; the return was, that heat an aſſembly of the | 
movin corporation came, et perſenaliter, libere et debita modo re- 
uft be vit the office, declaring he would continue to ſerve 
| offence o longer in that office, whereupon they choſe another in ' 
ſuch bis room: and. this declaration in a corporate aſſembly 
mina in was holden good, eſpecially as the corporation accepted 


i and choſe another in his room: but till ſuch election 


it con 

the cor be had power to waive his teſignation. But a return that 

ion, bu be conſented to be turned out would not be good, but if“ Rm. 1304. 
one from in fuch caſe they were to return that he reſigned, and they 


accepted and choſe another in his room, ſuch evidence 


mber, ſe : 
yould be ſufſicient to prove it. 
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iction i if it appeat upon the face of the return, that the party x Sid. 14. 

it is ti ls no right to the office, though in other reſpects the | 

zerfon t burn be had, yet the Court will not grant a peremptory | 
he crind-nondamus:. As where: the return ſtated the office of | 
cry fue wwa-elerk to be diſpoſed of ad libitum of the mayor, and | 
iſement WM wat the mayor had appointed another; though the rea- 


ſon given for his amoval was not good, yet the Court re- 
ſuſed to grant a peremptory mandamus. 


f duty: eee | 
I 8o where it appeared that the perſon. had deſerted his Rex v. Mayor, 


tain th: 


od cauſi office, and that it was filled up, though it was returned 195 * 3 
in wh that he was for that cauſe amoved by the common coun- G 


til, without ſtating, that they had a power fo to do either 

by charter or preſcription, ind | 
But though it appear by the return, that he is an officer Salk. 435. _ 

ad libitum, yet if they do nat return a determination of Ibid. 429, 


t to ſuel 


ere mul 


nce it I tbeir will, but ſtate particular reaſons for the amoval 

nan, % wich are not ſufficient, the Court will grant a peremp- Þ 
de barel "ory mandamus. . | WR i Ley - LM... 
1I:andin A return; that he had obſtinately and voluntarily refu- Ld.Raym. 1 564, 

duty e bed to obey orders and laws, &c. contrary to the duty of | 

office, Wi bis office and his oath, would be tog general; the parti- 
Jer- upo'cular laws ought to be ſpecified... _ 8 | 
their ſe So a return of a miſbehaviour in one office (ex. gr. 


chamberlain) would be no reaſon for his being amoved 85 
out of another, as that of a capital burgeſs. | 
There cannot be any cauſe; to disfranchiſe a member 
of a corporation, unleſs it be for a thing done, which 
works to the deſtruction. of the body corporate, or to the 
deſtruction of the liberties and privileges thereof; and not 
dy perſonal offence from one member to another. 


04 80 


r poratio 


| receſſi | 
reſjdend 
e With 


An 


Carth. 173. 


200 


1 Raym. 226. 


2 Raym. 1283. 


Selk. 428. 


2 Raym. 1275. 


1 Raym. 226. 


2 Raym. 13 57. 


f umin ef Mandan, 
So miſemploying the corporation money, is no cauſe 


of amoval; becauſe the corporation may have their action 
10 Nn SH 


for. it. TE £200 I-46 ren WED HHS): 44 
So razing the bock; (unleſs the razure be to the detri- 
ment, of, the goręagtat ion. G 251 oy 

Note; after reſtitution on a peremptory mandamus, 
the party may be removed for the former cauſe. 

3: As to the execution of the power of amoval. 

If the perſon be within ſummons, i. e. if he be refi- 
dent, he muſt be ſummoned. to attend and ſhew cauſe 
againſt his disfranchiſement, and that he was ſo ſummon- 
ed muſt appear upon the return, unleſs it appear he was 
heard, for as the end of ſummons is, that he may be 
heard for himſelf; if he had been heard, want of ſum- 
mons is no objection. But if it appear upon the return, 
that he lived out of the limits of the corporation, it is 
not neceſſary to return that he was ſummoned. 

Where a burgeſs is conſtituted by a patent under the 
common ſeal, be ought to be diſcharged in like manner. 

But if by election, an entry in the book is ſufficient to 

diſcharge him. Vs e eee e ee t 

- Upon a return to a mandamus to reſtore a capital bur- 
geſs, it appeated, that the power of amoving a member 
was in the mayor and aldermen; that the whole corpo- 


ration having been ſummoned to elect a recorder, after 


O 


2 Raym. 1358. 


that election was over, the mayor and aldermen ſepara- 
ted from the reſt, and removed the plaintiff, and the re- 
moval was holden void, becauſe there was no ſummons 


to meet as mayor and aldermen../i 


Upon the iſſue of non fuit eledtus major, the conſtitution 
was admitted to be, that the mayor was choſen out of 
the aldermen, therefore the defendant inſiſted that the 
plaintiff ſhould approve his being an alderman; The fact 
of his being choſen an alderman was this: all the com- 
mon council (who were the electors) except one, met at 
a public-houſe to drink, wheie they were acquainted that 
W. had reſigned, whereupon it was propoſed to chooſe 
the plaintiff, which was objected to by two or three; 
however he was ſworn in, and this was holden not to be 


a good election, becauſe they were not corporately aſſem- 
bled for want of a previous ſummons, and therefore it 
was abſolutely neceſſary that every one of the common 


council ſhould be preſent, and conſent. | 


2 Raym. 1355. 


So where upon evidence it appeared, that the corporation 
met upon a particular day, (purſuant to a bye law) for 


the election of a mayor, it was holden they could: 


not 
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cauſe not proceed to the election of an alderman for want of [i 
action ſummons, [there being no cuſtom to warrant it. 1 
N. B. "The return need not be under the ſeal of the 2 Raym. 848. | 
detri- corporation, not need it be ſigned by the mayor; and if ; b 
an action were brought againſt the mayor for à falſe re- n 
Jamus, turn, it would be ſufficient evidence againſt him that the 1 
. nandamus was delivered to him, and has ſuch a return, | 
| unleſs he can ſhew+the contrary. a f | 
e reſt. A mandamus was directed to the mayor, bailiff and Salk. 43r, 
" Cauſe burgeſles of 4; The mayor made a return, and brought 
2Mon» it into the Crown Office; upon which a motion was 
ne was nade to ſtay the filing of it, upon a ſuggeſtion that this 
lay be return was made againſt the conſent of the majority, who 
ſum- would have obeved the wtit. But the Court refuſed to 
eturn, enter into an examination whether the return were againft 


„it is the conſent of the majority, and ordered it to be filed, as 
it was made by the mayor, who was the moſt principal 
der the and proper perſon; but ſaid it might be another caſe if 
nner. tdey were all equal parties; however, they granted an 
ient to Wi information againſt the mayor for this proceeding. | 
| In an action for a falſe return the plaintiff ſet out, Carth. 228. 
| bur- that he was choſen upon the firſt of Obey, according to 
ember Wi the cuſtom. Upon evidence it appeared, that the cuſtom- 
cor po- was; to chooſe on the '2gth of September, and that the 
„ after plaintiff was then choſen; and this was holden ſaf- 
ſepara- icient to ſupport the declaration, for the day in the de- 
the re- claration is but form. — | ets 
mmons Upon the ifſue of nen fit electus, the plaintiff muſt 13 Car. 2. e. 1. 
prove that he received the lacrament within a year before 5 G 1. c.. 
itution his election. | 5 | pay SPI BOY 
out of 6 0 510 
lat the 4 6 1 
he fact ae 
e com- 1 1 1 [7.9 , 
met at LIME, 4158 OS 
2 CHAPTER; 
chooſe Dino N | | 1 1347-4 
three; Of Informations in Nature of Que Warrants. 
t to be To | 7 ch | in f 
aſſem- beer is the fountain of all power and juriſ- 
tore it diction, therefore if any perſon or corporation take 
ommon ion chem to exercife any office or juriſdiction without 
bing legally authorized ſo to do by the King's Charter 


oration e Act of Parliament, the Court of X. B. will puniſh 
6 15 nem for fuch uſurpations upon the Crown; in order for 
, es wich the Court will call upon them to ſhew by what 


authority 


Per Cur* Tr, 
: 23 G. 2» 


202 Of Informations in Naturt of Qus Warrants, 


Ns authority they claim to exerciſe any particular office ar 
juriſdictions: ,.., | 


The old method of doing this was by the writ of guy 
iuar tanto, but of latter times the method has been by in- 
formation in nature of. guo war rant. 
By 4& 5 NV. e M. c. 18. No information can be 
filed without leave of the Court. 
Tbe method of obtaining leave is by laying a proper 
caſe before the .Court, K. by aſſidavit, upon which 
the Court will grant a rule upon the party to ſhew cauſe 
why an information ſhould not be filed againſt him, and 
unleſs the cauſe ſhewed by him be ſuch as puts the mat- 
ter beyond diſpute, the Court will make the rule abſo- 
lute for the information, in order that the queſtion con- 
cerning the right may be properly determined. | 
Note; upon a rule to ſhew cauſe, the Court will 
grant a rule for the inſpection of books belonging to the 
corporation. W 124, . 
By ꝙ An. c. 20. in caſe any perſon ſhall uſurp, intrude 
into, or unlawfully hold any of the offices or franchiſes 
mentioned in the act, the proper officer of the Court 
may with leave of the Court exhibit informations in the 
- nature of gua warranto, at the relation of any perſon de- 
firing to proſecute the ſame, and who ſhall be mentioned 
in the information to be the relator; and if it ſhall appear 
to the Court, that the ſeveral: rights of divers perſons 
to the ſaid. offices or franchiſes may properly be deter- 
mined in one information, the Court may give leave 
to exhibit one information againſt ſeveral perſons — And 
the act gives coſts both to the relator and defendant. | 
There are many caſes not mentioned in the act, in 
which informations in nature of que warranto will lie, for 
the , court's power of granting ſuch informations is not 
founded upon that act, but that act was made for regu- 
lating the proceedings in them in certain caſes relating 
to corporations. 
Per v. Pon- There muſt be an uſer as well as a claim, in order to 
an, 25 G. 2. ſubject the party to an information, for the judgment is, 
that he ſhall be fined pro uſu et uſurpatione, But though 
an information wil} not lie for a non- uſer, yet it will be 
a good cauſe of amotion, | 


Queen v. Not guilty and non u/urpavit are not good pleas, as ap- 
Blagden, H. pears evidently from the nature of the charge, Which 5 
1 A% to ſhew by what warrant or authority; to which thoſe 
. pleas, are no anſwer, The defendant muſt either jubiiiy 
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Where the election of mayor, aldermen, c. is by 
charter given to the commonalty or burgeſſes at large, 
the corporation” may, to avoid popular confuſion, make 


a bye law to reſtrain the power of election to a ſele&t 


number (Ex. gr. to the mayor and aldermen, mayor and 
common council, and the like) and though there be no 
ſuch bye-law to be found, yet conſtant uſage will be a 
proof that there Was ſuch a one, and the Court will in- 


tend it; therefore it is in daily practice to plead fuch' a 


ſuppoſed bye- law to an information as made at a particu- 
lar time, and then upon iſſue joined thereupon ſupport it, 
dy proving that the elections have been from about that 
time agreeable to ſuch ſuppoſed bye- law. 

But if the charter direct the mayor, aldermen, c. to 


de choſen out of the burgeſſes at karge, a bye- law cannot 


reſtraln the election, and order that the mayor, aldermen, 
Ec. Mell be chofen out of the common council or other 
ſele&t number, for fuch bye-law would not be advanta- 
us but prejudicial to the corporation, as it would con- 
Fre them in their choice. NE, | | 
HFlitherto T have taken notice only of ſuch informations 
ab are brought againſt particular perſons for ufurpin! 
offices, but this ſort of information will lie likewiſe 
apainſt perſons or corporarions for uſurping franchiſes. 
Therefore where the mayor and common council of 
Hartford took upon them to make ſtrangers free of 
the corporation Without being qualified according to 
the charter, the Court granted an information in nature 
of u 9120 war rant ent wem, heczüſe the injured free- 
men of the town had no other way of remedying them- 


© $0 it will lie againſt a private perſon, or apainſt a cor- 
poration, for holding a market, or holding a court leet 
or other court, or for exerciſing any other franchiſe. And 


2s the defendant” muſt in his plea fer out a title, it is 


neceſſary to obſerve in this place what franchiſes may be 
claimed by prefcription, and in what caſes it is neceſſary 
to ſhew a grant, or an allowance in Eyre, which is tan- 
tamount to a grant. | : 

It is laid down in Foxley's caſe, that whatever may be 
gained by uſage without matter of record, may be claimed 
by preſcription, ſuch as waifs, eſtrays, treaſure trove, &c. 
But ſuch things as are not forfeited but by matter of re- 


cord, as felons goods, cannot be preſcribed for. 


So a man may preſcribe tenere placita, but not to have 


Fonuſance of plcas z therefore if the charter granting it 


203 
4 Co. 78. 


Rex v. Philips, 
Tr. 1749. 


Ca. K. B. 225. 


5 Co. og. ; 


Salk, 183, 4. 


* 


Comb. 3 16. 


Ca. K. B. 
247. 253+ 


4 Co. 87. 
Ventr. 355 · 


their former franchiſes, 


Rex v. Lar- 
word, Salk, 
167. 


Of Informations in Nature of Quo IVarranto: 


be before time of memory, vi. before 1 R. 1. it cannot 
be pleaded; but by the ſtatute de quo warranto you may 
Jay an uſage time out of mind, which is an argument of 
an ancient grant, and ſhew the allowance in Eyre. 

There is a point of law which ſometimes comes in 
queſtion in trials of this ſort of informations, which there- 
fore ought to be taken notice of in this place, and that is 
the operation. and effect of a new charter. 

If a corporation refuſe a new 1 is void; but 
if they accept and put it in execution, it is good, Whe— 
ther a corporation have accepted a new charter or not, 
is commonly matter of evidence, not of law; and proof 
of acting under 1t is proof of an-acceptance. | 

A new charter was granted in conſideration of the ſur. 
render of the old one; the old one was in fact ſurten- 
dered, but the ſurrender was nor inrolled, whetefore the 
new one was void: but the membe:s under both charters 
being the ſame, what they did being warranted by the 
old charter was holden good. 

By accepti 


ing, a new charter, granting new rights, or 
giving a new name of incorporation, without a ſurrender 
of their old charter, the corporation will not loſe any of 

By charter of H. 4. Norwich was made a county, and 
to have two ſheriffs t© be choſen by the commonalty, 
Car. 2. by charters confirmed. their former charter, but 


granted further that one ſheriff ſhould be choſen by the 


mayor, ſheriffs and aldermen only ; per Holt Ch Juſt. 
Jhe King cannot teſume an intereſt he has already 
granted, unleſs the grantees concur; the corporation 
might have uſed this as a new grant or confirmat on, but 


having, made their elections according to it, it is evidence 


4 Burr. 1962. 
1963. 2022. 
Coup. 76. 

Ibid. | 
1 Term Rep. 3. 


of their conſent to accept it as a grant, 


The Court of X. B. will not grant an information in 
nature of a quo warranto, after 20 years quiet unimpeached 


poſleſſion of a corporate right; but within that time every 
caſe myſt depend upon its own particular circumſtances, 


and alter the 20 years, the King may proſecute by his 


attorney general, 
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INTRODUCTION. 


_— "wy remain two other — 5 of luis which x 
may be tried at Niff Prius, and which therefore 
fall within the compaſs of this treatiſe; and they are 'tra= 
weren, of inquiſitions of office, and prohidirions. 


10 Co. 115. 


4 Co. <4. 


3 H. 7. 3. 


Of Traverſes 
f ; {+ 4 3» <4 son F 31 : 1 5 1 
> C H A P T E N int * 
Of Traverſes. 


HERE are two ſorts fan's the one veſts the 
eſtate and poſſeſſion of the land, Cc. in the King 


where he had only right or title before« The other is 
when the eſtate is lawfully in the King before, but the 
particularity of the land does not appear of record, fo. 


that it may be put n charge. Ide firſt of theſe is called 
the office of intituling ; the ſecond is called the office of 
inſtruction. Hihi si guts lid Gigsd 29 
By the common Jaw, wherever the King was in pol- 
ſeſſion by virtue of the inquiſition, the ſubject was put 
to his petition of right, unleſs the right of the party ap- 
peared in the inquiſition, and then at the common law 


he might have a nonftrans de droit; but where the inqui- 


ſition only intitled the K ing, and he was obliged to bring 
ſci. fa. againſt the party to recover poſſeſſion, there at 
common law the party might traverſe the King's title, 
for there the King being in nature of a plaintiff, the 
party in poſſeſſion might by pleading put him to prove the 
title upon which, he would recoyer. But the King 


was in poſſefnon by virtue of the inquiſition, there the 
party that would get that poſſoſſion from him was in na- 


ture of a plaintiff; and therefore had no method to pro- 


— 


Stamford Pre- 


not command himſelf. 


ceed in but by way of petition; for no action could ſie 
againſt the King, becauſe no writ could iſſue, as he could 
But as this: ſuit by | petition was of great delay and 
charge to the party grieved, the ſtatutes of 3 E. 34 c. 14 


36 E. 3. c. 13. and 2 & 3 Kd. 6. c. 8. were made 10 


enable the ſubject to traverſe inquiſuions, or otherwiſe to 


| ſhew their right. 


Thus were traverſes and monſtrans de droit introduced 
in lieu of petitions. The only difference between the 
one and the other is, that in a traverſe the title ſet up by 
the party is inconſiſtent with the King's title found by 
the inquiſition, which he therefore muſt traverſe; in a 
monſtruns de druit he confeſſes and avoids the King's title. 
But in both caſes he muſt make a title in himſelf, and it 
he cannot prove his title to be true, although he be 
able to prove that the King's title is not good, it not 
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ſerve him. But in traverſes at common law the party is 
in nature of a defendant, and thetefore need not ſet up 
any title in himſelf, . | 
The method of proceeding at common law by petition 
was, that the King's title being found by inquiſition, the 
party petitioned to have an inqueſt of office to inquire - 
into his title; if his title was found by ſuch office, then 
he came into Court and traverſed/the King's title: 80 
that the record began by ſetting out the firſt inquiſi- 
tion fund for the King, after that the return of the in- 
quiſicion taken upon the petition, and then went on with 
et modo ad bunc diem venit, and ſo traverſed the King's 
title. In conformity to theſe proceedings at common 
law, the traverſe and monſirans de droit given by the ſta- 
tute begin by ſtating the inquiſition, and then go on ** ef 
mado ad bunc diam uenit, Fc.” - 
(Note; The only difference between the pleading in 
a traverſe and monſtrans de droit is, that one is pro placite 
dicit, the other pro placito et monſtratione juris dicit,) 5 
And from this manner of pleading, ſome have conſi- Stra. 1208. 
dered the party tra erſing rs defendant; but when it is 
conſidered that this traverſe Gomes in lieu of the petition 
at common law, and that it does not ſuſpend the veſting 
in the King by the inquiſition, and that the judgment for g. Ik. 448. 
the party is an amaveas manum, and the judgment againſt 4 H. 6, 12. 
bim a nil capiat, it ſeems clear he ought to be deemed a 
plaintiff, and as ſuch is capable of being nonſuited. | 
ITheſe proceedings are in the petty: bag- office, and the Trem. P. C. 
record is brought from thence into the King's Bench by 632. 
the Chancellor, in order that it may be tried. * | 
It is not clear, that a perſon found by inquiſition to be sir J. Cutt's 
a lunatic or ideot, can himſelf traverſe the inq uiſition ; Caſe, Ley 86, 
however it is certain, that ſuch traverſe will not ſuſpend my ene, 
the grant of the cuſtody thereof. The practice has always Sr]. e 
been for the party to petition the Chancellor for leave Caſe, 10 An. 
to traverſe, and then the Chancellor will upon proper 
grounds give ſuch leave, and ſuſpend the grant of the 


% 


cuſtody in the mean time. | | : 
And it is not uncommon to grant ſuch leave upon Rex . Roberts, 

terms, ſuch as upon condition that ſome third perſon who 4 Nov. 1743. 

claims under conveyances from the party, will agree to in banc. 

be bound by the event of the traverſe. And this is much 


* 


for the advantage of ſuch third perſon, for though he 
would be intitled to come in and traverſe the inquiſition 
pro inter gſſe ſua, yet he muſt do that at his own expence; 
whereas where leave is given for the party to traver ſe, the 

101 e xpence 
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Of Traverſes. 


expence muſt be paid out of his eſtate; beſides it comes 
with leſs p rejudice before the jury when the chancellor ſo 


far countenances the traverſe, as upon inſpection and 


2 Inf. 


Cron o 


enquiry to give leave for it to be carried on at the ex- 
_ of the party againſt whom the inquiſition has been 

found. | 1 1 
But beſide theſe inquiſitions of office in which the 
King is concerned, there are others which may likewiſe 
be traverſed by the parties intereſted ; ſuch is the inqui- 
fition taken on the writ of Ne&anter, which is given by 
Weſtminfler 2. c. 26. where any one having a right to 
approve waſte ground makes a hedge or a ditch, and it 
is thrown down in the night-time, the neighbouring 
vills ſhall make it good at their own expence, in caſe 
they do not indict ſuch as are guilty, and for that purpoſe 
this writ commands the ſheriff to enquire into the truth 
of the fact, and who did it; and if the jury return that 
they are | og who did it; the return being filed in the 
ce, there goes out a writ of enquiry of dama- 


: POR diſtringus to the ſheriff, to diſtrain the neigh- 


ouring vills to make new hedges and ditches at their 


own expence, and alſo to reſtore the damages, and upon. 


this di/tringas the defendants may come in and traverſe 


- >. / the fat of the inquiſition, or they may plead that ſome of 


2 L. Abr. 217. 


the offenders have been indicted, or traverſe that the party 
ſuſtained damages to the ſum found: But in other caſes 
of writs of enquiry of damages the party cannot traverſe 
the guantum of the damages found, becauſe he has confeſ- 


5 fed himſelf liable by letting judgment go againſt him; 


2 Stra. 1069. 


beſides he may give evidence on the writ of enquiry, be- 
cauſe he is before the Court; but in this caſe the writ of 
enquiry is founded upon the return of the firſt inqui- 
ſition, and the parties are never before the Court till they 
are ſo brought by the di//ringas,' therefore have had no 


previous opportunity of controverting the matter. 


Note; The ſtatute of Gioucgſtir gives coſts only in 
actions, real, perſonal, and mixed, therefore traverſes 
are not within it. ren MINI 
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deen!!! Of Prohibitions, 


the HE Courts of TWfiinſler-Hall, having a general | 


wiſe ſuperintendency over all other Courts, will grant 
w_ a prohibition' to ſtay the proceedings of an inferior Court 
n by 


ither'pro defeclu juriſdictionts, pro defeciu triationis, or for 


t to Fhroceeding as the law of the land does not warrant: and 5 
1d it Wiche judge or party proceed notwithſtanding the prohi- 

ring ion, an attachment may be had againſt him, or an 

caſe Mon upon 'the caſe. . n 

me When a prohibition” is moved for, the method is for 

trut 


de party to file a ſuggeſtion in Court, ſtating the I 


that Wroceedings that have been had in the Court below, and 
n the When ſutoctting the reaſon why he prays the prohibition; 
ama- pon this "the! outt grants a rule for the other party to 
eigh- New cauſe why a writ of prohibition ſhould not iſſue; and Hob. 67. 
their Wt it appear to the Court that the ſurmiſe is not true, or 
we ot clear!) ſufficient to ground the prohibition upon, they 
averie 


deny it; otherwiſe they will make the rule abſolute 
me of rr the Prohfbition, and if che matter be doubtful, they 
ill order the party to declare in prohibition. | 


caſes W Note; Where the party is ordered to declare in pro- The Dean ang 
averſe Mbition, he ought not to take out the writ, but ſerving Biſhop of Welle 
onfel- e other fide with a rule is ſufficient; and if in that ſuit M. 25 G5. 
him; We: obtain judgment, the judgment is ft probibitio, others 
ys be- Wiſe it is quad eat confultatio ; therefore if the party ba 
writ ot reommunicated, the mandatory part of the writ to aſſoil 
1 Wer e party is not to be obeyed till after trial had. 
11 the 


In caſes of tithe and ſuch ſort of matters where, many 
ings are in controverſy, it is very frequent to order tùh eg 
ohibition to ſtand as to part, and a conſultation to go 
tothe other part. bac Waris gt 48% 2 
Where an iſſue is joined on a declaration in prohibi- cater ana . ks 
In, if the jury find a verdict for the plaintiff, yet they Leeds, Mic, 10 
al give no more than 15, damages, for it is in nature ©: N 
an iſſue to inform the conſcience of the Court; but 
ler he has had judgment quod ſtet pohibitio, he may bring 
g upon the caſe, and gecovert the damages he has 
tained, ed 
\ prohibition pro deſectu juriſdiftioms is granted as 
| where: the Neth 8 a juriſdiction, but 
teeds it, as where it _ no juriſdiction at 2 4 
9 or 
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Dean and 
Biſhop of 
Glouceſter, 
Tr. 24. G. 2. 


Smith and 
Bradley, E. 
24 G, 2. 


Noy 12. 


Velv. 92. 


the party has no remedy but by appeal. 


Comyns 368. 


Doug. 363. 

Cowp. 424. 
2 Burr. 813. 
2 Term Rep. 
1 Term Rep. 


552. 


have his plea diſallowed before he can be entitled to 


able, the rule is, that where the eceleſiaſtical Couit pro 
ceeds in a matter merely ſpiritual, if they proceed in thei 


hibition and ouſt the ordinary of juriſdiction, he mu 
© ſhew ſuch a legal title as cannot be tried in the eccleſia 


ſhewing repairs; therefore in à declaration in prchib 


leſs a want of juriſdiction appears on the {ace of the pr 


- Of Probibitians. 


* 


for if the judge of ſuch inferior Court do not act agree 


able to the power he has, it is the fame as if he had nc 


juriſdiction, therefore though the Court will not inter 
meddle with the determinations of viſitors, but preſume 
they have done right while they keep, within their viſita 
torial power, yet if they exceed 1 vor do not act i 
a regular viſitatorial manner, they will grant a prohj 


 bition, ry 


Note; Where there is no defectus juriſdiftionis, bu 
only triationis, the defendant muſt plead it below, and 


prohibition,” ; 
As to the third cauſe for which prohibitions are grant 


own manner, though that is different from the commo 
law, no prohibition lies; as in probate of wills if the 
refuſe one witneſs ; but, if they have conuſance of th 
original matter, and an incident happen which is of te 
poral conuſance, or triable at common law, they mu 
try it as the common law would; as in a ſuit for a le 
gacy, if the defendant plead a releaſe or payment, the 
muſt admit the evidence of one witneſs ; but if they 2d 
mit the proof, they are to judge whether he be credib} 
or not; therefore if they determine againſt his evidenct 


Note; Where a perſon is ſued in the FIC LY 
Court for a ſeat in the church, if he would obtain a pr 


tical Court, which can only be by preſcription, and pie 
ſcription can in ſuch caſe be no otherwiſe proved than 


tion, the plaintiff regularly ought to ſet out a cuſtom 
repairing ; but if ne do not, if the defendant do not d 
mur, but go to trial, it will be aided by the verdict, f 
the ; laintiff ought not to have a verdict, unleſs he pro 
a cuſtom to repair. 

A prohibition will not be granted after ſentence, u 


ceedings, but a prohibition will be granted to a Court 
appeal, where it appears they have no juriſdiction o. 
the ſubject matter, even after they have remitted the | 
to the Court below, and awarded coſts againſt the apps 
Jant, and tho' the party applying for a*prohibition 5 
pealed to that Court. \ 
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If matters triable at common law, ariſe incidentally in 
a cauſe, and the eccleſiaſtical Court has juriſdiction in 
the principal point, the Court will not grant a prohibi- 
tion to ſtay trial, unleſs the Court proceeds to try contrary 
to the principles of the common law, 
If the ground on which the application for a prohi- 4 Burr, 230, 
bition be founded, it dehors the proceedings, the truth of 
the ſuggeſtion muſt be verified by affidavit, but not if it 
appears- upon the face of them, 
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Containing O N E BOOK, 

Of Evidence. 
INTRODUCTION. 


N. Ab. vol 24. 
254. 


under the following heads. 
Evidence is two-fold, 
1. Written. 
2, Not written. 
Written Evidence is 
| r. Public, 
2. Private. 
1, As to public; and that is likewiſe two-fold. 
t. Records. / 
2. Matters of an inferior one 


4. 
* * — — 


8 in public judicatures it is neceſſary to ſearch inte 

the truth of facts as they really are; whatever ma 

be exhibited to a Court or jury, whether it be by matter ol 
record or writing, or by the teſtimony of witneſſes, i 
order to enable them to pronounce with certainty con 
cerning any matter in diſpute, is called Evidence : Fro 
the importance of this matter, the wiſdom of our laws 
has laid down ſeveral rules relative to Evidence, which a: 
far as they relate to trials at Nif Prius, I ſhall conſide! 
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Of Evidence. | 


ECORDS are the memorials of the legiſlature and 
R of the King's courts of juſtice, and are authentic 
beyond all manner of — — z for there can be no 
greater demonſtration in court of juſtice than to appeal 
to its own tranſactions. | . 8 

The firſt ſort of records are acts of parliament: Theſe 
are the memorials of the legiſlature, and therefore are the 
higheſt and moſt abſolute proof; and they either relate 
to the kingdom in general, and are called general acts, 
or only to the concerns of private perſons, and are thence 
called private, | | 34, 3 $1 

A general act of parliament is taken notice of by the 
judges and jury without being ſhewed ; but a particular 
act is nat taken notice of without being ſhewed ; for the 
Court cannot judge of particylar laws which do not con- 
cern the whole kingdom, unleſs chat law be exhibited to 
the Court: for they are obliged by their qaths to judge of 
all matters coming before them ſecundem Leges et — 
dinem Angliæ, and therefore they cannot be obliged ex 
officio to take notice of a particular law, becauſe it is not 

* Angliæ, a law relating to the whole kingdom; and 
therefore, like all other priyate matters, it muſt be brought 
before them to judge thereon. | N 

But a private at of parliament, or any other private Hob. 227. 
record, may be brought before the jury, if it relate to the Cr. J. 112. 
flue in queſtion, though. it be not pleaded; for the jury 
are to find the truth ot the fact in queſtion, according to 
the evidence brought before them; and therefore if the 
private act do evinoe the truth of the matter in queſtion, 
it is as proper evidence to the jury as any record, or any 
other evidence whatever: nay, ſince ſuch records are 
moſt authentic, it is the moſt proper ſort of evidence. 

; On an attaint a particular act of. parliament cannot be Hob. 237. 
given in evidence to the grand jury, which was nat Ly. 129. 
given in evidence to the petit jury 3 for {ipce on the at- 
taint the former verdict is called in queſtion, and the 
jury are to be puniſhed for the iniquity of that verdict; 
it follows of conſequence that no more evidence can be 
given than was offered to the petit jury 3 for they could 
not make any diſcernment but upon the evidence offered, 
and therefore ought not to be called in queſtion upon 
different evidence, „ 

But a general ſtatute may be offered in evidence to the Hob, gag. 
grand jury in an attaint, though it were not offered in 
| 1 evidence 
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4 Co. 76. ; 


Hob. 227. 


Biſhop's leaſes, 


| ferred it back to the deciſion of the 
jury take upon them to judge of the whole matter, they 
do at their peril take upon themſelves the underſtanding 
of the law: and if the petit jury have judged without 


Of Evidence. 


evidence to the petit jury; becauſe of a general Jaw every 
perſon who lives under it is ſuppoſed to take notice, and 
by conſequence the firſt jury in their deciſion were obli- 
ged to- underſtand it, otherwiſe they ought to have re- 

Court; for when the 


being appriſed of the general Jaw of the kingdom, as they 
ought to be; yet that may nevertheleſs be offered to the 
rand jury, who may be made fenſible of ſuch general 


laws on which their judgment muſt be founded. 


Nou the diſtinction between a general and a particular 


law is this; whatever concerns the kingdom in general, 


is a general law; whatever concerns a particular ſpecies 


of men, or ſome individuals, is a particular law. 


From this definition it is plain that the ſame law may 
be both general aud particular in different parts; ex. yr. 
3 Fat. 1. againſt recuſants' in general in diſabling them 
to preſent 5 yet the clauſe giving their preſentations to 
the univerſities is particular, and muſt be pleaded or 
found. ES WR | 1 

A law which concerns the King is a general law, be- 
cauſe he is the head and union of the commonwealth. A 
law that concerns all lords, is a general law, becauſe it 
concerns the whole property of the kingdom, it being al 
holden under lords mediate or immediate. But a law that 
concerns only the nobility, or lords ſpiritual, is a parti- 


_ cular law, becauſe it relates to no more than one ſet of 


perſons; as if a law make them liable to ſuch and ſuch 
proceſs. Yet perhaps, if a law related to the body of 
the peerage, it would be deemed a general law, for as 
ſuch they are part of the legiſlature,” and what relates to 
the conſtitution is a general law. | 


What relates to all officers in general is a general law, 
becauſe it concerns the univerſal adminiſtration of juſtice; 


as that no ſheriff or other officer ſhould take a reward for 
his office, But if it relate only to particular officers, and 


not to the adminiſtration of juſtice, it is a particular 


; What relates to all ſpiritual perſons is a general law, 
inaſmuch as the religion of the kingdom is the general 
concernment of the whole kingdom, as 21 H. 8. 13 
Elia. 10. 18 Eliz. 11. But what relates to one ſet of 


ſpiritual perſons is particular; as the act of 11 Eliz. of 
is : 4 : a Ty +34 44} 4 N 
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An act that comprehends all trades is general, becauſe 
it relates to traffic in general: but an act that relates to 


rocers or butchers is particular. | = 
If the matter of a law be ever ſo ſpecial, yet if it relate 


equally to all, it is a general law: but a law relating to 


ſome counties or pariſhes is ſpecial. 


But there are ſome caſes in which public as well as 


private ſtatutes ought to be pleaded, and that is where 
they make void any legal ſolemnities; for in this caſe the 
conſtruction of the law is not that the ſolemn contracts 
ſhall be deemed perfect nullities, but that they are void- 
able by the parties prejudiced by ſuch contracts, and one 
reaſon of this conſtruction. ariſes from this rule in ex- 
pounding ftatutes, viz. guiſquis poteſt renunciare Juri pro 
ſe introducio. But if ſuch contracts were conftrued to be 
perfect nullities, that rule muſt be laid afide, and the 


party muſt receive benefit by the law, whether he would 


or not. And therefore ſuch acts of parliament muſt be 


pleaded, that the party may appear to take the benefit of 


them. Another reaſon of this conſtruction is, that as 
what ſhall conſtitute the ſolemnities of a contract is mat- 
ter of law, fo it is matter of law how theſe ſolemnities 
ought to he defeated and deſtroyed. And inaſmuch as it 
is matter of law by what ſolemnities a contract is to be 
conſtituted, therefore when any action is founded upon 
any ſolemn contract, that contract ought to be proffered to 
the Court; now it were prepoſterous that the law ſhould 
require the contract to be offered to the Court, that it 
may appear to be legally made; and that it ſhould not 
require it to be offered to the Court how it is defeated : 
both certainly muſt be determined by the ſame judicature. 


Therefore you canot give the Act of El touching uſurious 4 Co. r17. 
contracts in evidence on the general iſſue, though a Hob. 72. 


general law, but it ought to be pleaded. So the ſtatute 
of ſheriffs bonds cannot be given in evidence on the 


general iſſue, but ought to be pleaded, So a fine is made 2 Inſt. 336. 


void by the ſtatute of Weſiminſter 2. c. 1. but conſtrued 


only, to be voidable, And a recovery by a wife with a 4 Co. 


ſecond huſband is made void by 11 H. 8; but conſtrued 
only voidable. | 


If an action or information be brought upon a penal 


ſtatute, and there be another ſtatute that exempts or diſ- 
charges the defendant from! the penalty, this ought to be 
pleaded, and cannot be given in evidence on the general 
iſiue; for the general iſſue is but a denial of the plaintiff's 


feclaration, and the plaintiff bas proved him guilty, when 
| he | he 
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Goodright 
and Skinner 
M. 7. G. 2. 


C. B. 


/ Evidence. 


he has proved him within the law upon which he has 
founded his declaration; ſo that the plaintiff has per- 
formed what he has undertaken: but if the defendant 
would exempt himſelf from the charge, he ſhould not 
have denied the declaration, but have ſhewed the law 
that a, him, | | 

i 


Another difference is taken between where the proviſo 


. 5 a ſtatute is matter of fact, and where it is matter of 
aw. 152 


For where it is a mere matter of fact it may be given 
in evidence; as if an action of debt be brought againſt a 
ſpiritual. perſon for taking a farm, and the defendant 


plead quod non habuit nee tenuit ad firmam contra forman 


flatuti : the defendant may give in evidence that it was 
for the maintenance of his houſe, according to the proviſo 


in the ſtatute. But on an information on 5 Ed. 6.c. 14. 


for ingtoſſing, the defendant cannot upon the general 
iſſue give in evidence à licence of three juſtices according 


to the provifo, becauſe whether there be a ſufficient 


authority given is matter of Jaw, and therefore cannot be 
given in evidence, but muſt be pleaded. P | 
A ſaving proviſo may be given in evidence on the 


| 2 iſſue, becauſe if the party be within the proviſo, 


is not guilty on the body of the act on which the 
action is founded, ot 
Of generals acts of parliament the printed ſtatute book 
is evidence: not that the printed ſtatutes are pt rfect and 
authentic copies of the records themſelves; but cvciy 
perſon is ſuppoſed to know the law, and therefore the 
printed ſtatutes are allowed to be evidence, becauſe they 
are the hints of that which is ſuppoſed to be lodged in 


every man's mind already. 


But in private acts of parliament the printed ſtatute 
book is not evidence, though reduced into the ſame 
volume with the general ſtatutes: but the party ought 


to have a copy compared with the Parliament roll; for 
they are not conſidered as already lodged in the minds of 
. + the people, | | 
Ca. K. B. AR 


However, a private act of parlizment in print that 
concerns a whole country, as the act of Bedford levels, 
for rebujlding Tiverton, & c. may be given in evidence 
without comparing it with the record. And theſe things 
are the rather admitted, becauſe they gain ſome authority 
from being printed by the King's printer; and beſides, 
from the notoriet y of the ſubject of them they are ſup- 


| poſed not to be whally' unknown. And for this. reaſon 
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printed copies of other things of as public a nature have 
been admitted in evidence without being compared with 
the original: as the printed proclamation for a peace was Ca. K. B. 
admitted to be read without being examined by the record 216. 
in Chancery. 5 | 
The next thing is the copies of all other records; for 
they, being things to which every man has a right to 
have recourſe, cannot be transferred from place to place 
to ſerve a private purpoſe, and therefore the copies of them 
muſt be allowed in evidence; a true copy being the beſt 
evidence you can have, But a copy of a copy is no evi- 
dence, for the rule demands the beſt evidence the nature 
of the thing admits, and the further off any thing lies 
from the firſt original truth, the weaker muſt be the evi- 
dence ; beſides, there muſt be a chaſm in the proof; for 
it cannot appear that the firſt was a true copy, | 
Now theſe copies are two-fold ; under ſeal, and not 
under ſea]. | 25 
Firſt under ſeal, and they are called exemplifications, 
and are of better credit than any ſworn copy; for the 
Courts of juſtice, that put their ſeals ro the copy, are 
ſuppoſed more capable to examine, and more exact and 
critical in their examination, than another perſon is or 
can be. Er ME 5 
Exemplifications are two fold; under the broad ſeal, 
and under the ſeal of the Court. 1 
Firſt, under the broad ſeal; and ſuch exemplifications 
are of themſelves records of the greateſt validity, and to 
which the jury ought to give credit under the penalty of 
an attaint. | | : : 
When a record is exemplified under the broad ſeal, it 
muſt either be a record of the Court of Chancery, or be 
ent for into the Court of Chancery by certiorari, which 
js the center of all the Courts, and from thenee the ſüb- 
> receives a copy under the atteſtation of the great 
kal. | | 
If letters patent be given in evidence, in which it is R. A. 678. 
recited that a certain office was before granted to 7. S. 
and that J. S. ſurrendered it to the King, who accepted 
the ſame, and granted it to J. D. this is not enough to 
woid the title of J. S. but the record of the ſurrender 
nuſt be fhewn, or a true copy of it, for the recital of 
ſuch ſurrender is nat the beſt evidence the, nature of the 
thing will admit; and it would be of dangerous conſe- 
quence, if by ſuch ſort of ſuggeſtion, a man's title might 
de avoided. But if letters patent were given in evidence , R. A. 631. 
EW % _ © whereby 
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Vhereby, in conſideration: of the ſurrender: of former Firſt, 
letters patent, the King g grants aA particular eſtate to the 


brought 
party; this would be go. oh proof of a ſurrender, tor the in pape. 
taking of an eftate by the ſecond letters patent is itſelf ment ye 
a ſurrender of the firſt : now the ſecond letters patent are come a 


the belt proof of taking ſuch eſtate; and then the (ur. and is t 


2 Vent. 10. render is by operation and conſtruction of law. And in come 2 
the caſe firſt put, if the defendant will take advantage of and ſo 
the recital of a former. grant as proof of ſuch former permits 
grant, he will be bound by the recital of the ſurrender; Whe 
for if he will take any advantage of the recital he muſt ad- without 


mit the whole; but if he produce the former patent, that cuſtody 
2 Lev. 108. will put the plaintiff. to produce the. ſurrender. So if be no in 
letters patent recite a former grant to another, and grant the cop) 


the office to commence from. the determination thereof: nation c 

the party claiming under the ſecond muit produce a copy compare 

1 of the firſt grant, that the Court may ſee that it is deter- cording 
mined ; for there can be no other proof of the determi- temperis 

nation 5 the grant but the grant itfelf; though perhaps 80 the 

in ſuch caſe, if the recital were, that it was determined, been giv 

the whole recital would be taken together. becauſe 


Nothing but records exemplified under the broad ſeal So the 
may be admitted in evidence, for theſe being preſerved was giv. 
by the proper officer of every court from all razure and polleſo! 
corruption, are ſuppoſed. to be ſo fair and unblotted, that covery. 
there can be no danger in the exemplification. But the Wher 
exemplification of deeds under the broad ſeal cannot be ¶ record,! 

. admitted in evidence; for they being in the cuſtody of dence, fe 

the party, and not of the Jaw, are ſubject to razures and WW may var) 
interlincations, and therefore ought to be produced them- duced, a 

ſelves, as the beſt evidence of the contract. . "Ms SS 

3 loft. 73. When any record is exemplified, the whole 8 be taken be 
5 exemplified, for the conſtruction muſt be taken from 2 WE for that 1 
view of the whole taken together. However this rule is proof; a 

to be taken with ſome reſtriction, as will appear by what MW who eg 

is after ſaid concerning the giving ſworn copies of ſuch W gence wi 

records in evidence. The re 

Secondly, the ſecond ſort of copies under ſeal are ex- 2ppointec 
emplifications under the ſeal of the Court, and they ate WM him as fa 
of higher credit than a ſworn copy, for the reaſons for- chirograp 
merly mentioned; for ſuch exemplifications can only be chirograp 
of the records of the e under whoſe ſeal they are I ments bet 


exemplified. So whe 
4 . The ſecond, fort of copies are thoſe that are not under inrolmen 
ſeal, and they are likewiſe two-fold, I, Sworn copies, ¶ becauſe t. 
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Firſt, Sworn copies: theſe muſt be of the records 
brought into Court in parchment, and not of a judgment 
in paper ſigned by the maſter, though upon ſuch judg- 
ment you may take out execution; for it does not be- 
come a permanent matter, till it be delivered into Court, 
and is there fixed as a roll of the Court, and, until it be- 
come a roll of the Court, it is transferable any where, 
and ſo does not come under the reaſon of the law that 
permits the giving of a copy in evidence. | | 

Where a record is loſt, a copy of it may be admitted 1 Mod 117. 
without ſwearing it a true copy; for the record is in the Sal. 285. 
cuitody of the law, and therefore, if loſt, there ought to 
be no injury ariſing to the party's right, and conſequently 
the copy muſt be admitted without ſwearing any exami- 
nation of it, fince there is-nothing with which it can be 
compared. But in ſuch caſes the inſtrument mult be ac- 
cording to the rule required by the civil law, ve/tuate Corvin. Dig. 
temporis aut judiciaria cagnitione roborata. 292. 

So the copy of a decree of tythe in London has often ; veat. 2 
been given in evidence without proving it a true copy, 
becauſe the original is loſt. 

So the copy of a recovery of lands in ancient demeſne ibid. 
was given in evidence where the original was loſt, and 
poſſeſſion had gone a long. time according to the re- 
r Wy | js = 

When a man gives in evidence a ſworn copy of a z Inſt. 173. 
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37. 


record, he muſt give the copy of the whole record in evi- 


dence, for the precedent or ſubſequent words or ſentence” 
may vary the whole ſenſe and import of the thing pra- 
duced, and give it quite another face. | 

Secondly, An office- copy. Here a difference is to be 
taken between a copy authenticated by a perſon truſted 
for that purpoſe, for there that copy is evidence without 
proof; and a copy given out by an officer of the Court, 
who is not truſted for that purpoſe, which is not evi- 
dence without proving it actually examine. 

The reaſon of the difference is, that where the law has 
appointed any perſon for any purpoſe, the law mult truſt 
him as far as he acts under its authority; therefore the 
chiragraph of a bne is evidence of ſuch fine, becauſe the 
chirographer is appointed to give out copies of the agree- 4 
ments between the parties that are lodged of record. 

So where the deed is inrolled, the indorſement of the 
inrolment is evidence without further proof of the deed, 
becauſe the officer is intruſted to authenticate ſuch a deed 
dy inrolment; but if the officer of the court make out a 


8 copy, 


— — — 
rr 
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1 Car. 1. 
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matter, if fact be joined with it; in ſuch caſe 1 
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copy, when he is not intruſted to that purpoſe, they 


ought to prove it examined, becauſe being no part of his 


office, he is but a privite man, and a private man's mere 


writin 


ought not to he credited without an oath, 
Therefore it is not enough to give in evidence a copy of 
ene eng. though it be examined by the clerk of the 


reaſury, becauſe it is no part of the neceſlary office of 
ſuch clerk, for he is only intruſted to keep the records for 
the benefit of all men's perufal, and not to make out 
copies of them. So if the deed inrolled be loſt, and the 
clerk of the peace make out a copy of the inrolment, that 


clerk is intruſted to authenticate the deed itſelf by inrol 
ment, and not to give out copies of the inrolment. 


4s no evidence without proving it examined; becauſe the 


The office copies of depoſitions are evidence in Chan- 
cery, but not at common law without examination with 
the roll; for though that Court have, for their own con- 
venience, impowered their officers to make out ſuch 
copies as ſhould be evidence; yet the particular rules of 
their Courts are not taken notice of by the Courts of 
common law, and therefore they are not evideace in 


thoſe Courts 


Where the fine is to be proved with proclamations (as it 


muſt be to bar a ſtranyer) the proclamations muſt be cxa- 


mined with the roll, for though the chirographer is 


authorized 


the common law to make out copies to 


the parties of the fine itſelf, yet he is not appointed by 
the ſtatutes to copy the proclamations, and therefore his 


indorſement on the back of the fine is not binding. 
Having thus ſhewed how the record is to be given i 
0 5 producing a copy; we muſt next inquire i 


n 
n 


what manner, and in what caſe they ought to be evi- 


dence. ' 


1. It is regularly true, that where the record is pleaded 
and appears in the allegations, it muſt be tried by the 
Court on the iſſue of nul tiel record, and in ſuch caſe the 
record itſelf muſt be produced, in caſe it be a record of 
the ſame Court; and in caſe it be a record of another 
Court, then an exemplification of it muſt be brought in 
ſub pede fig illi: but to this there is this exception, that 


where the record is inducement and not the giſt of the 


action, there it is not traverſable, but muſt be given in 
evidence on the proof of the declaration; for nothing 
can be of itſelf traverſable that does not make a full end 
of the matter, and it cannot make a full end of the 
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the iſſue muſt be upon the fact and tried by a juty, and 
the record may be given in evidence to ſupport the fact: 


221 


and whenever a record is offered to a jury, any of the 


aforementioned copies are evidence, 

Though regularly no recovery or judgment is to be ad- 
mitted in evidence but againſt parties or privies, yet un- 
der ſome circumftances they may; as in the caſe of the 
King and Holden, where in an information in nature of a 
J warrants, a judgment of offer was allowed to be 
given in evidence to prove the oer of a third perſon, 
the mayor by whom the defendant was admitted. 

3. As to verdicts, the rule is, that no verdict ſhall be 
piven in evidence, but between ſuch who are parties or 


privies to it. Therefoie if there be ſeveral remainders 


limited by the fame deed, a verdict for one in remainder 
Hall be given in evidence for one next in remainder, 


1 Raym. 750. | 


Bat if there be a recovery by verdict againſt tenant for Hardr. 462. 


life, this is no evidence againſt a reverſioner; for the 


tenant for life, is ſeiſed in his own right, and that poſ- 
ſeſhon/is properly his own, and he is at liberty to pray in 
aid of the reverſioner or not, and the reverſioner cannot 
poſſibly controvert the matter where no aid is prayed. 


But if he come in upon an aid-prayer, he may have an Yelv. 22. 


attdint;z and conſequently the verdict will be evidence 


apainſt him. | 


If a verdict be had on the ſame point, and between the Sherwin and 
ſame parties, it may be given in evidence, though the Clarges 1700. 


trial were not had for the fame lands, for the verdict in 


ſvch 'caſe is a very perſuading evidence, becaufe what 


twelve men have already thought of the fact may be ſup- 
poſed fit to direct the determination of the preſent juty ; 
but then this verdict ought to be between the ſame 
parties, becauſe otherwiſe a man would be bound by a 
decifion, who had not the liberty to croſs- examine; and 
nothing 'can be more contrary to natural juſtice, than 
that any one ſhould be injured by a determination, that 


he, or thoſe under whom he claims, was not at liberty 


to controvert, But it is not neceſſary that the verdict 
ſhould be in relation to the ſame land, for the verdict. is 
only ſet up to prove the point in queſtion, and every 


matter is evidence, that amounts to a proof of the point 
In queſtion, . | 


Ik there be a trial of a title between A. leſſee of B. and 


E. and after wards there be a trial between C. leſſee of E. 
and B. C. may give in evidence the verdict found agninſt 
B. for this was the ſenſe of a former jury on the fact, on 
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which trial B. had the liberty to croſs-examine ; for the 
Court will take notice that in ejectment the leſſor is the 


real, party intereſted, and that the leſſee, (or nominal 
plaintiff) is a fictitious perſon. But a perſon that has no 


_ prejudice by the verdi& againſt B. could never give it in 
evidence, though his title turn on the ſame point, becauſe 


if he be an utter ſtranger to the fact, it is perfectly res 
nova between him and the defendant; and if it could be 


no prejudice to the plaintiff, had the fate of the verdi 


deen as it would, he cannot be entitled to reap a benefit; 


for no record or conviction or verdict ſhall be given in 


evidence, but ſuch whereof the benefit may be mutual, 
vi. Such whereof the defendant, as well as the plain- 
tiff, might have made uſe, and given it in evidence in 
caſe it made for him; therefore a conviction at the ſuit 
of the king for a battery cannot be given in evidence in 
treſpaſs for the ſame battery. + 

When it is ſaid, that a verdict may be given in evi- 
. dence between the ſame parties, is to be underſtood with 


this reſtriction, that it is of a matter which was in iſſue 


in the former cauſe; for otherwiſe it will not be allowed 
in evidence, becauſe, if ſuch verdict be falſe, there is no 
redreſs, and the jury are not liable to an attaauit. 


be exception of its being res inter alios acta, is not 


ancient. 


allowed againſt verdicts in caſe of cuſtoms or tolls; for 
the cuſtom or toll is lex loci, and facts tending to prove 
that may be given in evidence by any perſon, as well as 
thoſe who have been parties to ſuch facts or to ſuch ver- 


dis as have found and determined them; and in ſuch 


caſe it is not material, whether ſuch verdicts be recent or 


F 


Another caſe, in which this exception ought not to 


de allowed, is where the fact to be proved is ſuch whereof 


| hearſay and reputation are evidence, and therefore a ſpe- 


1. Burr, 147. 


Ca. K. B. 343. 


cial verdict between other parties ſtating a pedigree 
would be evidence to prove a deſcent; for in ſuch caſe. 
what any of the family, who are dead, have been heard 


to ſay, or the general reputation of the family, entries in 


family-books, monumental inſeriptions, recital in deeds, 
&c. are allowed, And of this opinion was Mr. Juſtice 
Wright in the Duke of Athel's caſe, which opinion 1s 
generally approved, though the determination by the reſt 


of the Court was contrary: perhaps founding themſelves 
on the caſe of Sir WÄilliam Clarges and Sherwin, where, in 


a trial at bar, the only queſtion was upon the legitimacy 
of the: Duke of Albemarle, and the Court would a ſuffer 
| : . a former 
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a former verdict between othet parries concerning other 
land depending upon the ſame queſtion and title to be 


read in evidence: but there it did not appear eithe: from 


the iſſue or verdict, that the ſame queſtion was inquired 
into and determined. Beſides, the giving a. ver dict in 
evidence to prove a particular fact, viz. 1 hat John had 
a ſon Thomas, is very different from giving it in evidence 
to ſhew the opinion of a former jury, which'is only their 
deduction from a variety of facts proved to them. | 

A- verdict: will not be admitted in evidence Winder 
likewiſe producing a copy of the judgment founded upon 
it, becauſe it may happen that the judgment was arreſted, 
or a new trial granted; but this ruſe does not hold in 
the caſe of a verdict on an iſſue ditected out of Chancery, 
becauſe it is not uſual to enter up judgment i in ſuch caſe; 
and the dectee of the Court of Chancery is equally proof, 
that the verdict was ſatisfactory and ſtands iu foree. 

4. As to writs. 
the action, the taking out the-writ' may be proved with- 
out any copy of it, becauſe poſſibly it might not be re- 
turned, and then it is no record; but Where the writ 
itſelf is the giſt of the action, you muſt have a copy from 
the record, in as much as you are ts have the utmoſt evi- 
dence the nature of the thing is capable of, and it cannot 
become the gilt of the action till it is returned. 

In an action of treſpaſs againſt a bailiff for binn 
goods in execution, if it be brought by the party againſt 


whom the. writ illued, it is ſufficient for the officer to 


When a writ- is only inducement to 


Montgomery 
. Clarke, 


1745, at De- 


egates. 


1 Raym. 733. 


give in evidence the writ of fſeri fucias without ſhewing . 


copy of the judgment: but if the plaintiff be not the 
party againſt whom the writ iſſued, but claim the goods 
by a prior execution (or ſale) that was fraudulent, there 
the officer muſt produce not only the writ, but a copy of 
the judgment: for in the firſt caſe, by proving that he 
took the goods in obedience to a writ iſſued againſt the 
plaintiff, he has proved himſelf guilty of no treſpaſs ; but 
in the other caſe they are not the goods of the party 
againſt whom the writ iſſued, and therefore the officer is 
not juſtified by the writ in «taking them, unleſs he can 


bring the caſe within 13 Elia. for wh: FN purpofe 1 it is ne- 


ceſſary to ſhew a judgment. 
The next thing to be conſidered is all public matters 


that are not records; and they all come under this ge- 


neral definition, that they muſt be ſuch as are an evidence 
of themſelves, and do not expect illuſtration from any 
other ting; ſuch are court · rolls and tranſactions in 
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1 Sid, 221. 


Fitzg. 290. 


may be given in evidence in an eje 


Evidence. 
Chancery z and the copies of ſuch matters may be given 


in evidence, in as much as there is a plain coherent proof, 
for there is proved upon oath a matter which, if pro- 
duced, would carry its own lights with it, and by conſe- 
quence would need no proof. 

The reaſon why, the proceedings in Chancery are not 
records is this, 'becauſe they are not the precedents of 


juſtice, for the judgment there is ſecundum æguum et bonum, 


and not ſecundum leges et conſuetudines. And the reaſon 


why any record is of validity and authority is, becauſe it 


is a memorial of What is the law of the nation; now 
Chancery proceedings, ate no memorials of the laws of 
England, becauſe the Chancellor is not bound to proceed 
accarging to the laws. n ' 
Alſo the rolls of the County Courts, and the proceed- 


' ings of the Eccleſiaſtical Court, are no records, becauſe 


theſe Courts are not derived by immediate authoricy from 
the King, but from the biſhop or the baron of the county; 
and there is no Court declarative of the ſenſe of the 
common law, but ſuch-as receive an immediate aurhority 
from the King, the perſon intruſted with the executive 
wer of the law. "ROE | | 
The bill in Changery is evidence againſt the com- 


17 for the allegations of every man's bill ſhall be 
ſuppoſed true; nor 


all it be ſuppoſed to be preferred 
by a counſel or ſolicitor without the party's privity, and 
therefore it amounts to the confeſion' and admiſſion 
of the truth of any fact, and if the counſel have mingled 
in, it any fact that is not true, the party may have his 


action: but in order to make the bill evidence againſt 


the complainant, there muſt be proceedings upon it; for 


jf chere were no e upon it, it ſhould rather be 
{ 


ſupp: fed to. be filed by a 
Evidence... 


1 * 


ranger to bar the party of his 


Iff a patron ſue the parſon on a bond, and the parſon. 
prefer his bill in Chancery to be relieved, ſtating it to be 


a ſimonĩacal contract; the bill and proceedings upon it 
make void the parſon's living. OT a 
But on an iſſue directed out of Chancery to try the va- 
lidity of a deed, where one F. N. was produced to prove 
he wrote it, by the direction of Ck Ferrers in 1720, 


and, to contradict his evidence, the plaintiffs produced a 
bill in Chancery, preferred in 1719, by the defendant, 

which mentioned the deed ; the Court would not ſuffer 
it to be read, though an anſwer had been put in, becauſe 
| it 


ent, in order to 
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it was no more than the ſurmiſes of counſel for the better 


diſcovery of the title.—However, in all cafes where the 


225 


matter is ſtated by the bill as a fact on which the plain- 
tiff founds his prayer for relief, it will be admitted in evi- 


dence, and will amount to proof of a confeſſion, 

' Analogous to this is a confeſſion under the party's 
hand by letter or otherwiſe; however, there is a great 
difference between the manner of giving them in evi» 
dence. A bill is proved by ſhewing there have been pro- 
ceedings upon it, for it muſt be ſuppoſed to be the party's 
bill where his adverſary has been compelled by the pro- 
ceſs of the Court of Chancery to anſwer it. But a con- 
feſſion by letter muſt be proved to be of the party's hand- 
writing; and, where nobody ſaw the writing, that muſt 
be by the compariſon of hands. Now the reaſon why 
the compariſon of hands is allowed to be evidence is, be- 
cauſe men are diſtinguiſhed by their hand-writing as well 


as by their faces; for it is very ſeldom that the ſhape of 


their letters agree any more than the ſhape of their bodies. 
Therefore the likeneſs induces a preſumption that they 
are the ſame; and every preſumption that remains un- 
conteſted hath the force of an evidence. But in the caſe 
of high treaſon, compariſon of hands is not ſufficient for 


the original foundation of an attainder, becauſe there muſt Ca, K. B. 72. 
be proof of ſome overt act, and writing is not an overt Taylor's Caſe, 


act; but it may be uſed as a circumſtantial and confirming 
evidence, if the fact be otherwiſe proved. And in any 
other criminal proſecution it will be evidence the ſame as 
in a Civil ſuit; as on an indictment for writing a trea- 
ſonable libel, proof of the hand-writing will be ſufficient 
without proof of the actual writing. The caſe of the 
ſeven biſhops went upon the witneſs not being enough 
acquainted with their-hand-writing, and not upon the 
nature of the evidence.—In general caſes the witneſs 
ſhould have gained his knowledge from having ſeen the 
party write, — under ſome circumſtances that is not ne- 
ceſſary ; as where the hand- writing to be proved is of a 
perſon reſiding abroad, one who has frequently received 
letters from him in a courſe of correſpondence would be 
admitted to prove it, though he had never ſeen him write. 
So where the antiquity of the writing makes it impoſſible 
for any living 'witnefs to ſwear he ever ſaw the party 
write: as where a parſon's book was produced to prove a 


modus; the parſon having been long dead, a witneſs who 


had examined the pariſh'books, in which was the ſame 
parſon's name, was Fin to- ſwear to the ſimilitude 


of 


25 C. 2. at 


Stafford · 


1 Bla. Rep. 
384. 
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2 Vent. 194 
| 288. a 


s Mod. 10. 
4 Sid. 418. 


2 Vent. 72. 
3 Mod. 259. 


Per Cowper 


. 


1707. 


Of Evidence. | 


of the hand-writing, for it was the beſt evidence in the 
nature.of the thing, for the pariſh books were not in the 
plaintiff's power to produce. 8 ä 

If the bill be evidence againſt the complainant, much 
more is the anſwer againſt the defendant ; becauſe this 
is delivered in upon oath. But then when you read an 


" anſwer the confeſſion muſt be all taken together, and you 


ſhall not take only what makes againſt him; for the anſwer 
is read as the ſenſe of the party himſelf, and if it be taken 
in this manner you muſt take it entire and unbroken ; 
therefore if upon exceptions taken a ſecond anſwer has 
been put in, the defendant may inſiſt upon having that 
read to explain what he ſwore in his firſt anſwer. | 
An infant's anſwer by his guardian ſhall never be ad- 
mitted as evidence againſt him on a trial at law; for the 
law has that tenderneſs for the affairs of - infants, that it 
will not ſuffer him to be prejudiced by the guardian's 


_ oath. So the anſwer of a truſtee can in no caſe be ad- 


mitted as evidence againſt ce/lui gue truſt. 

A bill was brought by creditors againſt an executor to 
have an account of a perſonal eſtate; the executor ſet 
forth by anſwer that there were 11001. left by the teſtator 


in his hands, and that coming afterward to make up ac- 


counts he gave the teſtator a bond for 10001, and the 100/, 
were given him for his trouble and pains that he had em- 


| Ployed in the teſtator's buſineſs, and there was no other 
evidence in the. caufe that the 1000. were depoſited ; it 


was. argued that the anſwer, though it was put in iſſue, 
ſhould be allowed to diſcharge him; ſince there was the 
ſame rule of evidence in equity as at law: but it was an- 
ſwered and reſolved by the Court that, when av anſwer 
was put in iſſue, whatever was confeſſed and admitted 
need not be proved; but it behoved the defendant to 
make out by proofs whatever was inſiſted upon by way 
of avoidance. But this was holden under this diſtinc- 
tion, that where the defendant admitted a fact, and in- 
ſiſted on a diſtinct fact by way of avoidance, that he 
ought to prove that matter of defence, becauſe it may be 
probable that he admitted it out of apprehenſion that it 
might be proved, and therefore ſuch: admittance ought 
not to profit him, ſo far as to paſs for truth whatever he 
fays in avoidance. But if it had been one fact, as if the 


defendant had ſaid the teſtator had given him a hundred 
pounds, it ought to have been allowed, unleſs diſproved, 


becauſe nothing of the fact charged is admitted, and the 


_ plaintiff may diſprove the 2 fact, if he can do it. 


Though 
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Though an anfwer is good evidence againſt the defen- Salk. 286. 
dant, yet it is not againſt his alienee; nor is it any evi- 

dence for the defendant in a Court of law (except ſo 

ordered by the Court on an iſſue out of Chancery) unleſs 

the plaintiff have made it evidence by producing it firſt. 

As where on an iſſue out of Chancery to try the terms Bourn, 2. Sir 
of an agreement, which was proved by one witneſs, but Tho. —_ 
denied by the defendant, the witneſs being dead before TT 58 
the trial, the plaintiff was under a neceſſity of producing 

the bill and anſwer in order to read his depoſition, and 

by that mean made the whole anſwer evidence, which 

was accordingly. read by the defendant; but, where an 

anſwer in Chancery of the witneſs was produced to Sparin & a. 


' ſhew him incompetent ; he having there ſworn that „ P., M. 


27 C. 2. 


he had an annuity out of the land in queſtion ; Ser- C. B. at Bar. 


jeant Maynard inſiſted to have the anſwer read through, 
but the Count. refuſed it, as the anſwer was produced s 
only to ſhew thac he was not a competent witneſs in the 
cauſe, and not to prove the iſſue. | | Phy 

| Analogous to this is a man's mere voluntary affidavit, 
which may alſo be read _ the perſon who made it: 
however there is great difference between the manner of 
giving them in evidence. An anſwer is proved by ſhew- 
ing the bill, which is the charge, and the asſwer which 
is as it were the defence, and this in civil caſes ſhall be 
intended to be ſworn, becauſe the defence in Chancery 
is upon oath, But a mere voluntary affidavit, which is 3 Mod. 36. 


no part of any cauſe in a Court of Juſtice, muſt be proved | 


to be ſworn; for if you only prove it figned by the party, 
the proof goes no further than to ſupport it as a note or 
letter, and as ſuch you may give it in evidence without 
were goodfc 7, 72 he FEW! | | 
An affidavit filed in Court on a motion, may be read 1 Bla. Rep. 
in evidence at the fittings in the ſame Court without 1790. 
proof of its being ſworn, ; 
A ſecond difference between them is, that the copy of 
an anſwer may be given in evidence, but the copy of a 
voluntary affidavit cannot. The reaſon is, becauſe the 
anſwer is an allegation in a Court of Judicature, and be- 
ing a matter of public credit, the copy of it may be given 
in evidence, for the reaſons formerly given: but a volun- 
tary affidavit has no relation to a Court of Juſtice, and 
therefore is not intitled to public credit, and being a pri- 
vate matter, the affidavit itſelf muſt be produced as the * 
beſt evidence; beſides it muſt be proved to be ſworn, 
which it cannot be without it be produced. And'for this 
teaſon the office copy of an anſwer will not be ſufficient 
| | On 


228 | Or Evidence. 


on an indictment for perjury, though perhaps ſuch copy 
would be ſufficcient for the grand jur; to find the bill; 
but upon the trial the original muſt be produced, and 
poſitive proof made, that the defendant was ſworn by a 
witneſs acquainted with him: but proof that a perſon 
calling himſelf F. S. was ſworn, and that he ſigned the 
anſwer (or affidavit), and proof alſo by another witneſs 
of the hand-writing, would be ſufficient. So an anſwer 
being brought out of the proper office, and jurat under 
the maſter's hand, and proof of its being figned by the 
defendant by proof of his hand-writing, is ſufficient to 
prove it ſworn by him even on an indictment for perjury : 
but no return of commiſſioners (or fi maſter in Chan- 
cery) of the party's ſwearing will be ſufficient, without 
| ſome other proof of the. dentity of the perſon. 

Godb, 326. Thie next thing is the depoſitions, and they may be 
read when the witneſs is dead, for when the witneſs is 
living, they are not the beſt evidence the nature of the 
thing is capable of. 

2. They may be read when a witneſs is ſought and 
cannot be found, for then he is in the ſame circumſtances, 
as to the party that is to uſe him, as if he were dead, 

3. If it be proved that a witneſs was ſubpœna'd, and 
fell ſick by the way; for in this caſe; likewiſe the depo- 
ſition is the beſt evidence that can be had, and that an- 

| ſwers what the law requires. 3 
43᷑. A depoſition cannot be given in evidence againſt 
any. perſon that was not party to the ſuit ; and the reaſon 
is, becauſe he had not liberty to croſs-examine the wit- 
neſs; and it is againſt natural juſtice that a man ſhould 
be.concluded by proofs in a cauſe to which he was, not a 
party. For this reaſon depoſitions in Chancery ſhall not 
be read for or againſt the party defendant upon an infor- 
mation or indictment, for the king was no party to the 
ſuit. | | 
Yet this rule admits of ſome exceptions ; as in caſes 
of cuſtoms and tolls, and in general in all caſes where 
hearſay and reputation are evidence; for undoubiedly 
what a witneſs, who is- dead, has ſworn in a Court of 
Juſtice, is of more credit, than what another perſon 
Sparin and ſwears he has heard him ſay :—do a depoſition taken in a 
| Drax, M. cauſe between other parties will be admitted to be read 
27 Car. 2. to contradict what the ſame witneſs ſwears at a trial. 


1 Ch. Ca. 73. Depoſitions taken thirty years ſince were admitted to 


be read in Chancery, though the parties were not the 
ſame, in as much das the cauſe related to the ſame lands, 
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and the tertenants were paities to it, and the witneſſes 

were ſince dead; the plaintiff's title then not appearing : 

and this is an indulgence of the Chancery beyond the 

tri rules of the Common Law, and it is admitted for 

pure neceflity, becauſe evidence ſhall not be loſt: but a 

man ſhall not regularly take advantage of a depoſition Hardr. 452, 
who was not a party to the ſuit, for as he cannot be pre- 

judiced by the depoſition, he ſhall never receive any ad- 

vantage from it. 1 

5. Depoſitions before an anſwer put in are not ad- 4 Mod. 14). 
mitted to be read, unleſs the defendant appear to be in | 
contempt ; for If there do not appear to be a cauſe depend- 
ing, the depoſitions are conſidered as mere voluntary 
affidavits ; but if the adverſe party were in contempt, the 
depoſitions ſhall be admitted; for then it is the faut of 
the objector that he did not croſs-examine the witneſles, 

6. if the witneſs after his depoſition taken become Salk. 286. 
intereſted, his depoſition ſhall not be read; for the intent 
of taking ſuch, depoſition is only, to perpetuate his teſti- 
mony in caſe the witneſs die. | „ 

7. If a witneſs be examined de bene eſſe, and before the Hardr. 315 
coming in of the anſwer, the defendant not being in con- N 
tempt, the witneſs die, yet his depoſition ſhall not be 
read, becauſe the oppoſite party had not the power of 
croſs-examination and the rule of the Common Law is 
ſtrict in this, that no evidence ſhall be. admitted but what 
is, or might have been, under the examination of both 
parties: but in ſuch caſes the way is to move the Court 
of Chancery, that ſuch a witneſs's depoſition ſhould be 
read, and if the Court ſee cauſe they will order it, and 
this order will bind the parties to aſſent to the reading... | 

Formerly they did not inroll their bill and anſwer, Hob. 112. 
and therefore ancient depoſitions may be. given in evi- 
dence without the bill and anſwer ; ſo depcſitions taken 
by the command of Queen Elizabetib upon petition, 
without bill and anſwer, were, upon a ſolema hearing 
in. Chancery, allowed to be read, | 

Alſo the antient practice was that they never publiſhed 
the depoſitions in the life-time of the witneſſes, becauſe. 
the depoſitions in perpetuam rei memoriam, were of no uſe 
till after the death of the witneſſes, but the practice was 
found very inconvenient, becauſe thereby witneſſes be- 
came ſecure in ſwearing whatever they pleaſed, inaſmuch 
as they never could be proſecuted for perjury, 

When the bill is diſmiſſed becauſe the matter is not 1 ch. ca. 
proper for equity to decree, yet depoſitions on the fact in 178. | 

11 3 the ? Raym. 738. 
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2 R. A. 679. 


1 Lev. 180. 
2 Jones 53. 


Of Evidence, 


the cauſe may be read afterward in a new cauſe between 
the ſame parties ; for though the matter is not proper tor 
equity to decree, yet there was a cauſe properly before 
the Court, for it is proper for the juriſdiction of equity 
to conſider how far the Jaw ought to be relaxed and mo- 
derated; and where there is a cauſe properly before the 


Court, however that cauſe may be decided, the depoſitions 


muſt be evidence. But if a cauſe be diſmiſſed for the 
irregularity of the complaint, the depoſitions can never 
be read; as where a deviſee, upon a ſuit depending by 
his deviſor, brings his bill of revivor, and after depoſitions 
taken the bill is diſmiſſed, becauſe a deviſee cannot brin 

a bill of revivor; upon a new original bill the deviſe 
cannot uſe the depoſitions in the former cauſe ; for there 


being no cauſe regularly before the Court there could be 


no depoſition in it. 
In croſs-cauſes, an agreement was proved in one of he 


_ cauſes, and in that it was not ſet forth in the all-gations 


of the bill or anſwer : in the other cauſe the agreement 
was fet forth but not proved, an order was obtained be- 
fore publication, that the ſame depoſitions ſhould be 
read 'in both cauſes; and this might well be, for ſince 
the order was before publication in the ſecond cauſe, the 
defendant had liberty to croſs- examine the witneſſes on 


what particulars he pleaſed, and the ſight of the depoſi- 


tions was to his advantage. 2p 
From what has been ſaid it is evident, that a voluntary 
affidavit is no evidence between ftrangers, becauſe theie 


is no croſs examination. 


It is a general rule, that depoſitions taken in a Court 
not of record ſhall not be allowed in evidence elſewhere. 
So it has been holden ia regard to depoſitions in the Ec- 
cleſiaftical Court, though the witnefſes were dead. do 
where there cannot be a croſs-exaryination, but depoſi- 
tions taken before commiſſioners of bankrupt when 
recorded, according to the direction of the 5th Geo. 2. 
c. 30. § 41, were determined to be good ae 918324 yet 


if the witneſſes examined on a coroner's inqueſt be dead, 


or beyond ſea, their depoſitions may be read z for the 
coroner is an officer appointed on behalf of the public, to 


- make enquiry about the matters within a we A 


and therefore the law will preſume the depoſitions before 
him to be fairly and impaitally taken, — And by 1 & 2 
P. & M. c. 134, and 2& 3 P. & M. c. 10. Juſtices of 
the Peace ſhall examine of pei ſons brought before them 
tor felony, and of choſe who brought them, and ma 
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Of Evidence, 


ſuch examination to the next goal- delivery; but the exa- 
mination of the priſoner. ſhall be without oath, and the 
others upon oath, and theſe examinations ſhall be read 
againſt - offender upon an indictment, if the witneſſes 
be dead. | 

Another way of perpetuating the teſtimony of a perſon 
deceaſed, analogous to this of giving depoſitions in evi- 
dence, is by giving the verdict in evidence and the oath 
of the party deceaſed. —As to which the rule is, that 
when you give in evidence any matter ſworn at a former 
trial, it muſt be between the ſame parties, becauſe other- 
wiſe you diſpoſſeſs your adverfary of the liberty to croſs- 
examine: beſides otherwiſe, as you cannot regularly 
give the verdict in evidence, you cannot give the oath on 
which it is founded ; for if you cannot ſhew there was 
ſuch a cauſe, you cannot ſhew there was ſuch a perſon 
examined in it; and without ſhewing there was a cauſe, 
no man's oath can be given in evidence, inaſmuch as it 
appeats to be no more than a voluntary affidavit, 

What a man himſelf, who is living, has ſworn at one 
trial, can never be given in evidence at another to ſup- 
port him, becauſe it is no evidence of the truth; for if a 
man be of that ill mind to ſwear falſly at one trial, he 
may do the ſame at another on the ſame inducements : 
but what a man ſays in diſcourſe, without premeditation 
or expeQation of the cauſe in queſtion, is good evidence 
to ſupport him, becauſe that ſhews that what he ſwears is 
not from any undue influence. But if a man have 
ſworn at one trial different from what he has ſworn at 
another, this is good evidence to his diſcredit, 


On an appeal for murder the plaintiff cannot give the 1 Sid. 325. 


indictment in evidence againſt the priſoner, and what a 


perſon ſwore upon it at the trial; for as the indictment 


cannot be evidence, (between other parties) by confe- 
quence the oath on the indictment cannot be evidence: 
and as the evidence on the indictment cannet be ſhewed 
by the plaintiff in the appeal, neither can it by the de- 
fendant fot the reaſon already given in regard to giving 
verdicts in evidence. | 

However to this general rule there are the ſame excep- 


tions as have been already taken notice of in regard to 
depoſitions. _ | k 


A verdict with the evidence given, in an action per Holt 14. 
brought by the carrier for goods delivered to him to be W. 3. at 
carried, ſhall be given in evidence in an action brought ©vileball. 
by the owner againſt the carrier for the ſame goods, for 
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it is a ſtrong proof againſt him that he had the plaintiff's 
goods; and in caſe the witneſs be dead, or cannot be 
found, is the beſt evidence that can be had, for it 
amounts to a confeſſion in a Court of Record. 

Note; Though the bare producing the poſſea is no 
evidence of the verdict, without ſhewing a copy of the 
final judgment, becauſe it may happen that the judgment 
was arreſted, or a new trial granted; yet it is good evi- 
dence that a trial was had between the ſame patties, ſo as 
to introduce an account. of what a witneſs ſwore at that 
trial who is ſince dead. S0 a nonſuit, with proof of 
the evidence upon which the plaintiff was nonſuited, may 
be given in evidence in another action brought by the 
ſame party. Wy f 

A decree in Chancery may be given in evidence be- 
tween the ſame parties, or any claiming under them, for 
their judgments | muſt be of authority in thoſe caſes, 
where the law gives them a juriſdiction; for it were veiy 
abſurd that the law ſhould give them a juriſdiction, and 
yet not ſuffer what is done by furce of that juriſdiction 
to be full proof. 3 
So a decretal order in paper with proof of the bill and 
anſwer (or if they are recited in the order) may be read. 
And note; where-ever a matter comes to be tried in a 
collateral way, the decree, ſentence, or judgment of any 
Court, eccleſiaſtical or civil, having competent juriidie- 
tion, is concluſive evidence of ſuch matter; and in caſe 
the determination be final in the Court of which it is a 
decree, ſentence or judgment, ſuch decree, ſentence or 
judgment, will be concluſive in any other Court having 
concurrent juriſdiction, 

In conſequence of the firſt part of this rule; if in eject- 
ment a queſtion aroſe about the marriage of the father 
and mother of the plaintiff, a ſentence in the Eccleſiaſti- 
cal Court in a cauſe of jactitation, would be concluſise 
evidence. So where the defendant in an action of affiuit 
and battery, juſtified a maihem done by him as an officer 
in the army for diſobey ing orders, and gave in evidence 
the ſentence of the council of war upon a petition againſt 
him by the plaintiff, and the petition being diſmiſſed by 
the ſentence, it was holden to be concluſiye evidence in 
favour of the defendant. ; 

But this part of the tule muſt be taken with this re- 
ſtriction, that the matter determined by ſuch decree, ſen- 
tence, or judgment, was determined ex directo, and not in 
a collateral way, Therefore if in an information Nie 
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Of Evidence, 


J. Iſſue were taken on FJ. S. being mayor of ſuch a bo- 


rough in ſuch a year, and it were found he was not 
mayor, ſuch finding and judgment thereon would not 
be evidence on the like iſſue in an information againſt B. 
If in an ejectment between a deviſee and the heir at law, 
the defendant obtaining a verdict upon proof that the 
will was not duly executed, yet he could not give it in 
evidence on another ejeAment brought by another de- 
viſee. | | 

In conſequence of the fecond part of the rule, if 4, 
having killed a. perſon in Spain, were there proſecuted, 
tried and acquitted, and afterward were indicted here, he 


might plead the acquittal in Spain in bar; becauſe a final- 


determination in a Court having competent juriſdiction 
is concluſive in all Courts of concurrent juriſdiction. So 
in dower, if the defendant. plead ne ungues accouple, and 
upon this iſſue the biſhop certify the marriage, and ſuch 


certificate be inrolled, and. judgment given for the de- 


mandant thereon ; in the like action againſt any other 
tenant, the defendant will be concluded from pleading 
the like plea z for the fact having been ex directo deter- 
mined between the parties, ſo that it can never again be 
controverted by them, the record is concluſive evidence 
of ſuch fact againſt all the world. "NE 7 | 
Though a conviction in a court of criminal juriſdic- 
tion be concluſive evidence of the fact, if it afterward 
come collaterally in controverſy in a court of civil juriſ- 
diction ; yet an acquittal in ſuch court is no proof of the 


reverſe, As ſuppoſe the father convicted on an indict» - 
o wives, this would be concluſive 3 Mod. 164. 


ment for having 
evidence in an eje 
marriage was in 
prevent the part 


ment, where the validity of the ſecond 
iſpute. But an acquittal would not 
from giving evidence of the former 
bar the ile of the ſecond; for an 


233 


acquittal -aſcertains no fact as a conviction does; nor 14. Howard 
would a conviction be concluſive, ſo as to bar the party v. Lady Inchi- 
in a writ of dower or appeal, where the legality of the quin, 1700. 


marriage comes in queſtion, However it would be evi- 
dence before the biſhop on the iſſue ne ungues accouple; for 
though the fact of the marriage be not concluſive evi- 
* of the legality of it, yet it is prima facie a proof 
ot It. 


of wills, or by cuſtom, the probate of the will in the 
ſpicitual court cannot be given in evidence; for all the 
75 ptoceed- 


If a man deviſe lands by force of the ſtatute of H. 8. R. A. 678. 
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proceedings, as far as relate to lands, are coram non judice; 
for they have no power to authenticate any ſuch deviſe, 
and therefore a copy produced under their ſeals is no cer- 
tain evidence of a true copy. 


234 . 


But the probate of a will is good evidence as to the 


perſonal eſtate, becauſe they have the cuſtody of all wills 

that concern the perſonal eſtate, and they are the records 
of that court, and therefore a copy of them under the 
ſeal of that court muſt be good evidence; and this is ſtil! 
the more reaſonable, becauſe it is the uſe of the court to 
preſerve the original wills, and only to give back to the 
party the copy of the will under the ſeal of the court. 


f ITY and The eccleſiaſtical court never grants an exemplification 
3G. 2, k. B. Of letters of adminiſtration, but only a certificate that 

| adminiſtration was granted; therefore when a leſſee 
pleads an aſſignment of a term from an adminiſtrator, 

1 Lev. 25. ſuch certificate is good evidence. So would the book of 
the Eccleſiaſtical Court, wherein was entered the order 

3 Lev. 387. for granting adminiſtration. So would the copy of the 


' probate of the will be evidence of S. S. being executor, 
but a copy of the will would not be evidence of it. 
Where a perſon in ejectment would prove the relation 
of a father and ſon by his father's will, he muſt have the 
original will, and not the probate only, for where the 
original is in being, the copy is no evidence ; beſide, the 
8 ſeal of the Court does not prove it a true copy, unleſs 
petit and Petit, the ſuit only related to perſonal eſtate. But the ledger 
1701. book is evidence in ſuch caſe, becauſe this is not con- 
1 ſidered merely as a copy, but is a roll of the Court; and 
— though the law does not allow theſe rolls to prove a de- 
viſe of lands, yet when the will is only to prove a rela- 
tion; the rolls of the Spiritual Court, that has authority to 
C.. K. B. 375. inroll all wills, are ſufficient proof ſuch teſtament. And 
| under particular circumſtances the ledger book may be 
Y evidence even in a deviſe of a real eſtate ; as where in an 
avowry for 4 rent charge, the avowant could not pro- 
* duce the will under which he claimed, that belonging to 
the deviſee of the land; but producing the ordinary's te- 
giſter of the will, and proving former payments, it was 
holden, to be ſufficient evidence _ the plaintiff, 
who was deviſee of the land charged. But it -has been 
often holden, that a copy of the ledger book is not evi 
dence ; yet, fince the original would be read as a roll of 
the court without further atteſtation, it ſeems fit the 
copy ſhould be read. The contrary practice has been 
founded upon the miſtake that the ledger book is read a 
| i | a copy 
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a copy, ſo that the copy of that is but the copy of a 
copy; Whereas the ledger book is read as a roll of the 
dont. 8 N 8 
Though in a ſuit relating to a perſonal eſtate, the pro- Rm. 405. 
bate of the will under the ſeal of the Eceleſiaſtical Court 1 Sid. 359. 
is ſufficient evidence, yet the adverſe party may give in 
evidence that the probate is forged, becauſe fach evi- 
dence ſuppoſes that the Spiritual Court has given no judg- 
ment, and ſo there is no reafon for the "Temporal Court 
to be concluded by it.—So the adverſe party may prove, Ibid. 
that the teſtator left bona notabilia againſt the probate by 
an inferior Court, for then ſuch Court had no juriſdic- + 
tion. ü | | | 
So if letters of adminiſtration be ſhewn under ſeal, you Ibid. 
may give in evidence that they were revoked, for this is 
an affirmance of the proceedings in the Spiritual Court, 
and does not at all controvert the righteouſneſs of their 
deciſion. een De 
And now to take notice of other public matters, which 
are not records. | | | | | 
1. The rolls of a Court Baron are evidence, for they Doug. 572. 
ne the public rolls by which the inheritance of every 
tenant is preſerved ; and they are the rolls of the Manor 
Court, Which was anciently a Court of Juſtice relating 


to all property within the diſtri. 
Wherever the original is of a public nature, though Ibid. 
not a record, a copy of it is good evidence, as of entries in So. 17 
the journals of parliament, of the transfer books of the 
Laſt Iadia Company, of court rolls, pariſh regiſters, &c. 
2. The regiſter of chriſtenings, marriages, and burials, 
is good evidence, or the copy of it. Nay, proof vid 
voce of the contents of it without a copy has been admit- 
ted: yet the propriety of ſuch evidence may well be 
youbted, becauſe it is not the beſt evidence the nature of 
the thing is capable of. | 
Though it appear in evidence, that the regiſter was 2 Str. 1073 
made from a day- book, kept by the miniſter for that pur- 
poſe, yet the day book will not be admitted to contradict 
the entry in the regiſter, Ex, gr. to prove a child baſe born, 
where no notice is taken of it in the regiſter, which would 
therefore be evidence to prove him legitimate, | 
3. The Pope's licence, without the King's, has been Palm. 527. 
holden good evidence of an impropriation, becauſe an- 
tiently the Pope was taken for the ſupreme head of the 
church, and therefore was holden to haye the diſpoſition 
df all ſpiritual benefices, with the concurrence of the 
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Of 'Buillinet. 
patron, without any regard had of the Prince of the 
country; and theſe ancient matters muſt be judged ac. 
cording to the error of the times in which they were 

4. A Pope's bull is evidence upon a ſpecial preſcrip- 
tion to be diſcharged of tythe; where you only ſay that 
the lands belonged to ſuch a monaſtery, and were diſ. 
charged at the time of the diſſolution, for then they con- 
t inue diſcharged by the act of parliament; but it is no evi. 
dence on a general preſcription to be diſcharged, becauſe 
that would ſhew the commencement of ſuth a cuftom, 

and a general preſcription is that there was no time or 
memory of things to the contrary. | 

5 If the dee be, Whether a certain manor be 
antient demeſne or not, the trial ſhall be by domeſday 
book, which will be inſpected by the Court. 

In ejectment for the manor of Artam, the defendant 
pleaded ancient demeſne, and when domeſday book 
was brought into Court, would have 'proved that it 
was anciently called N:ztam, and that Nettam appears 
by the book to be ancient demeſne; but he was not per- 
mitted to give ſuch evidence, for if the name be varied, 
it ought to have been averred on the record. | 

A cuſtomary of a manor appearing to be of great an- 
tiquity, and delivered down with the court rolls from 


| ſteward to ſte ward, although not ſigned by any perſon, 
was held to be good evidence to prove the 


courſe of de- 
ſcent within the manor. N 

6. To know whether any thing be done in or out of 
the ports, there lies in the Exchequer a particular ſurvey 
of the king's ports, which aſcertains their extent. 

7. An old terrier or ſurvey of a manar, whether ec- 
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eleſiaſtical or temporal, may be given in evidence, for Nuacts. 1 
there can be no other way of aſcertaining the old tenures {Wb transfe! 
or beundaries. | | 8 Ew. 2. B 

A terrier of glebe is not evidence for the parſon, un- Net forth 
leſs ſigned. by the churchwardens as well as the parſon ; Nennot be 
nor then neither, if they be of his nomination ; and Which th 
though it be ſigned by them, yet it ſeems to deſerve very MW But w. 
little credit, unleſs it be likewiſe ſigned by the ſubſtan- ling col 
tial inhabitants; but in all caſes it is ſtrong evidence de ſhewn 
againſt the parſon. OY | A mat 

8. Rolls or ancient books in the Heralds Office are evi- N the ef] 


at thefe 
there aft 
we attorr 


dence to prove a pedigree; but an extract ot-a pedigree 
proyed to be taken out of records ſhall not, becauſe ſuch 
6 N ; £0 ' extract 


}f the extract is not the beſt evidence in the nature of the thing, 

ed 2c. WM 35 copy of ſuch records might be had. 5 | OP 

were 9. Camden's Britannia would not be evidence to prove Ca. K. B. 85. 
z particular cuſtom ; but a general hiſtory may be given Salk- 287. 

ſerip- MW" evidence to prove a matter relating to the kin2dom in 

y that general; as in the caſe of Neal and Jay chronicles were 

e dif. MW dmitted to prove, that king Philip did not take the ftile 

con. in the deed at that time, Charles V. of Spain not having 

\0 evi. MW then ſurrendered. „ | | 

ecauſe M 10+ The regiſter of the Navy Office, with proof of Ex dem. 

uſtom, the method there uſed to return all perſons dead, with 5 

ime or be mark Dd. is ſufficient evidence of a death. N 
11. An inventory taken by # ſheriff on an execution, 2 Keb. 277. 

107 be ss evidence between ſtrangers to prove the quantity and 

neſday value of the goods; for. the law intruſting him with the 
execution muſt truſt him throughout, | 

endunt We come now in the ſecond place to that which is 

book only private evidence between party and party, and that 

that it Wis alſo two-fold, either deeds or other matters of an 

appears I inferior nature. ö 

ot per- 

„ 1. Of Deeds. 

eat an- , I N 

s from HE rule is, that when any perſon claims by a deed 

perſon, in the pleadings, he ought to make a profert of it to 

of de- Ie Court; and where he would prove any fact in iſſue 

| a deed, the deed itſelf muſt be ſhewn, N 

out of In every contract there muſt be apt words to ſhew what . 

ſurvey Wright is transferred, and to whom, and the ſenſe and ſig- 


her ec- 
ice, for 


tenures 
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nication of theſe words muſt be expounded by the law. 
There muſt therefore be a profert made of all ſolemn con- 
acts. 1. For the ſecurity of the ſubject, that what right 
b transferred may be adjudged of according to the rules of 
aw. 2. Becauſe all allegations in a Court of Juſtice muſt 


on, un- Wt forth the thing demanded ; now the thing demanded 
parſon ; {Wcnnot be ſet forth without ſhewing the inſtrument upon 
»n ; and MWybich the demand ariſes, Lon, 
rve very But where a man ſhews a good a title in himſelf, every 
ſubſtan- Ning collateral to that title thall be intended, whether it 
de ſhewn or not. pies ; 


evidence | | | 
| A matter collateral to a title is what does not enter in- 


are evi- I the eſſence or being of a title, but ariſes aliunde, fo 
pedigree Wat thefe muſt be a derivation of title without it. As Co. L. 3 ro. 
uſe ſuch Nebere a/man declares of a grant of feoffment of a manor, Cr. E. 401. 
extract Ne attornment (which is collateral to the title) ſhall be 


intended, 


238 
6 Co. Bella- 
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6 Co. 38. 


Co. L. 267. 
10 Co. 92. 


2 R. A. 682. | 


Co. L. 281. 
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intended. So in treſpaſs the defendant conveyed the MWreafonad! 

houſe in which, Cc. by feoffment from J. S. and juſtifies nent in 
damage feaſant; the plaintiff replied that J. S. before ¶ foffmen 
the feoffment made a leaſe to J. N. who aſſigned to him; And t! 
the defendant rejoined that the leaſe was made on congi. Mot livery 
tion, that if J. N. aſſigned over without licence by deed bold or 


from J. S. that then J. S. ſfould re-enter ; the plaintifMin writin 
ſur-rejoined that J. S. did by deed give licence, withoutWace in t 
making a profert of the deed; this ſur-rejoinder as al. Wufavit | 
lowed to be good, becauſe the plaintiff's title was by aſſign A man 
ment of the leaſe from J. V. and conſequently the li-{Whr years 
cence of J. S. is but a matter collateral] to the aſſignment, Mud there 


and by conſequence the deed muſt be intended to be well aremon) 


and legally made, though it be not ſhewn to the Court, Wis out 

But there is another difference, and that is where the vas by d 
deed is neceſſary ex in/litutione legis, and where it is neceſ-· In eſtop 
ſary ex proviſiane hominis; for where the deed is neceſſary qual bal 
ex in/litutiane legis there you muſt ſhew it; for it is repug Ing to tri 


nant that the law ſhould require a deed, and not put you Thing 
to ſhew that deed when it is made; as if you are obligedMiets, adv 
to ſhew the attornment of a corporation you muſt ſhew aut of po 
deed, inaſmuch as incorporate bodies by the rules of lau ver, the 
cannot act but by incorporate inſtruments; therefore naſiſance, tha 
attornment is ſhewn unleſs a deed be ſhewn alſo. Bud that 
where a deed is neceſſary ex e wr hominis, there when Now a 
it is collateral, as in the caſe of a licence before menWuuſt ſhe! 
tioned, it need not be ſhewn ; for the private act of thee thing 
parties ſhall not controul the judgment of the law, thajoſed imr 
intends all ſuch collateral matters without ſnhewing. He alſc 
Nor can privies in eſtate take any advantage of a deeqiW|rties, r 
without ſhewing it; as if there be tenant tor life, te eds par 
mainder in fee, and there be a releaſe to bim in remaining 1yii 
der, tenant for life cannot take- advantage of it withoulnent up 
ſhewing the deed; for ſince the right paſſes merely by But wt 
the deed, to ſay. any perſon releaſed without ſhewing th in law 
deed, would not be a good plea. tteir deed 
And to explain this matter further, a difference is n in ct 
be taken between things that lie in livery and things thaWant wi 
lie in grant; for things that lie in livery may be pleacegeates an 
without deed, but for. a thing that lies in grant regula'YWſnant the 
a deed muſt be ſhewn. ; be dem 
| Therefore a man may plead that J. S. infeoffed hiq So they 
without ſaying per indenturam, and yet give the indentui ed, bee 
in evidence, becauſe the feoffment is made by the liretſerefore: 
and the indenture is only evidence of ſuch feoffment. Bie they | 
if a man plead that F. S. infeoffed bim by deed, it maWithout a 


reaſonab 
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reaſonably. be donbted, whether he can give a parol ſeoff- 
uſtißed nent in evidence, becauſe he has bound himſelf up to a 


before koffment by deed. ; | 
o him; And though ſince the ſtatute of frauds the ceremony 


ed the 


condi. Mof livery only is not ſufficient to paſs an eſtate of free- 
»y deed bold ot term of years, but there may be a deed or note 
lain n writing, yet it is not neceſſary to ſet out ſuch convey- 
vichout {Mace in tne pleadings, for they are as they were formerly, 
vras al-· ¶ ſafavit et demiſit. | | : p 
aſſign · ¶ A man may plead a condition to determine an eſtate 


the li- or years without deed, for it begins without any livery, 

ment, ud therefore the party is not ettopped by any notorious 

be wellMeremony from averring the condition: but where a man 

Court, Mis out a feoffment, the other party may reply that it 

nete the (Mwas by deed, and ſhew the condition, for then there is 

s nece(.Ma eſtoppel againſt an eſtoppel, and ſo the matter is in 
ecefſaryſtqual balance, and therefore muſt be determined accord- 

s repug Wing to truth. — Fg: | 

put youll} Things that lie in grant are all rights; as fairs, mar- Co. L. 225. 
 obliged(Wſiets, advowſons, and rights to land where the owner is 

ſt ſhew aA et of poſſeſſion ; and as they cannot viſibly be delivered 

s of lawWocr, therefore they muſt paſs by the next ſort f convey- 

refore nolfance, that holds the ſecond place in point of ſolemnity, 

ſo. BullWud that is by grant under the hand and ſeal of the party. 

ere when Now a perſon that claims any thing lying in grant 10 Co. Dr. 
ore menWouſt ſhew his deeds, or otherwiſe he muſt preſcribe in Lifeld's Cafe. | 


© of thFite thing he pretends to, and the prefcription being ſup- 
aw, thaWhoſed immemorial, ſupplies the place of a grant. 
ing. He alſo that has a particular eſtate by agreement of 10 Co. 93. 
of a deeWharties, muſt ſhew not only his own conveyance but the 
life, reWhiceds paramount, for there can be no title made to a 
1 remain bing lying in agreement, but by ſhewing ſuch agree- 
t withouFſnent up to the firſt original grant. . 
merely bi But where any perſons claim any particular eſtate by 10 Co. 94. 
ew ing td in law, they may make their claim without ſhewing | 
their deeds ; as tenant in dower, or by elegit, or guar- 
ence is an in chivalry, may claim an eſtate in a thing lying in 
hings thaWant without ſhewing the deed, for when the law 
be pleadeFWpeates an eſtate, and yet does not give the particular 
t regular}ſnant the property of the deeds, it muſt allow the eſtate ö 
N o be demanded without them. 
eoffed hin So they may plead a condition without ſhewing the co. L. 225. b. 
 indenturfÞ{ted, becauſe they claim an eſtate by act of law, and 1 55 
the liver erefore are not eſtopped by the act of livery, and there- 
ment. Bre they may claim an eftate defeated by the condition 
ed, it ma{thout a deed. | ; - 
reaſonad'l | But 
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10 Co. 94. 


Co. L. 225. b. 


T 


titled to the cuſtody of the deed, ' 
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But tenant by the curteſy cannot claim any eſtate ly. 


ing in grant without the deed, becauſe he has the pro. 


perty in, and cuſtody of the deeds in right of his wife, 
and that property cannot be diveſted out of him during 


the continuance of his eſtate. 


So alſo he cannot defeat an eſtate of freehold. without 
ſnewing the deed, for the act of livery is an eſtoppel that 
runs with the land, and bars al. people to claim it by 
virtue of any condition, without the condition appear in 
a deed, and ſince the euſtody of the deed reſides with him 
he muſt ſhew the deec. 

But where a perſon is an utter ſtranger to any deed, 
there in pleading he is not compelled to ſhew it. As if 
a man mortgage his land, and the mortgagee let the land 


for a year, reſerving rent, and then the condition be per. 


formed, and the mortgagor re-enter ; the leſſee in bar of 
an ation of debt may plead the condition and re-entry 
without ſhewing the deed, for the leſſee was never en- 


So if a man bring a præcipe againſt him, he may plead 


| that he was only a mortgagee, and that the condition 


was perfolmed, ſo that he has no longer ſeiſin of thi 
eſtate; and this without ſhewing the deed; for upon per- 
formance of the condition the property of the deed is no 
longer in the mortgagee, but it ought to be rebailcd t 
the mortgagor. e un 

So if in action of waſte, or in diſcharge of the anceſ 
tor's rent, the tenant plead a grant of- the reverſion and 


attornment after, he need not ſhew ſuch grant, 


As no party ſhall take advantage of his own negligence 
in not keeping of his deeds, which in all caſes ought te 
to be fairly produced to the Court; fo his adverſary ſha 
not take any advantage in his violent detaining of them 
for the one by the violent taking away of the deeds give 
a juſt excuſe to the other for not having them at com 
mand; and no man can ever take advantage of his ow 
injury, and therefore it is a good plea for one party te 
fay, that the other entered and took away the chelt | 

which the deeds were, h | 

- Letters patent inrolled in the ſame Court, or record 
of the fame Court, need not be profered to the Court 
but a deed inrolled muſt ; for all records that are pub] 
acts, and that lie for the ditection of that Cout it 
matters of judicature, muſt be taken notice of, an 
therefore they need. not be referred to with a prout pat? 


per recerdum, for the Court will take notice of the cout 
| | an 
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and orders of the Court upon reference to them. The 
deeds inrolled are no more than the private acts of the 
parties authenticated by the Court, and they do not lie 
for the direQion of the Court, but take hold of the au- 
thority of the Court to give them credit, and therefore 
the Court does not take notice of them unleſs they be 
pleaded. —But by 10 Aan. c. 18. where any bargain and 
ſale inrolled is pleaded with a profert, the party to an- 
ſwer ſuch profert, may produce a copy of the inrolment. 
Since the term to avoid entering the ſeveral conti- 
puantes of buſineſs is reckoned as one continued law 
day ; therefore the deeds pleaded ſhall: be in the cuſtody 
of the law during the whole term, being the day wherein 
they are pleaded ; and being then before the Court, any 
body may take advantage of them ; but ſince they belong 
to the cuſtody of the party, if the deed be not denied, it 


5 Co, 74s 


' ſhall go back to the party after the term is over, and then 


no body can take advantage of it without a new profert, 

Therefore the plaintiff in K. B. may take advantage, of 

the condition of a deed in his replication, becauſe it rung 

et predif A. dicit, as of the ſame term; but he cannot 

take advantage in his replication of a deed in C. B. be- — 
cauſe they enter an imparlance to another term. But co. L. 231. b. 
where the deed comes in and is denied, it remains in 
Court till the plea is determined; therefore while it is 


tied up to one Court, and is impoſſible to be removed, it 


ſhall be pleaded in another without ſhewing, And if on Salk. 2151 
the iſſue of non et fantum it be found againſt the deed, it 
ſhall be kept in Court for ever, to hinder any more uſe 
being made of it. | | 
In an action of debt upon bond, it is matter of ſub- cr. J. 3a. 
ſtance to make a profert of the deed; becauſe it is the 
contract on which the Court ought to found their judg- 
ment, and therefore it ought to be exhibited to the 9 
But it is not matter of ſubſtance to ſhew letters of admi- 2 Saund. 402. 
niſtration, for whether they be legally granted or not be- 
longs to the cognizance of the Spiritual Court, and 
therefore their b cannot be weighed at Common 
_ | | 
Wherever the plaintiff is hound to make a profert, the Str. 1:36, 
defendant is by Jaw intitled to Oyer, nor can the Court 
upon any pretence diſpenſe with the giving of it. 
Secondly, Of giving deeds in evidence to the jury. 
And the general rule is, that the deed itſelf muſt be 
even in evidence, and muſt be proved by one witneſs at 
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But there are ſome exceptions to the general rule of 
giving the deed. itſelf in evidence. 
1. Where the deed is proved to 
oppoſite party, who upon being called upon refuſes to 
produce it, a copy of it will be good evidence; but ſuch 
copy ought to be proved by a witneſs. who has compared 
it with the original, for otherwiſe there is no proof of its 
being a true copy. For the ſame reaſon, where a will 
remains in Chancery by the order of the Court, a copy 
may be given in evidence, becauſe the original is not in 
So where it is proved, that the 
deed itſelf is deſtroyed by fire, a copy of it may be given 
in evidence; but perhaps in ſuch caſe, if it came out in 
evidence that there are two parts executed, and the Jols 
of one only was proved, a copy would not be admitted. 
So if it were proved, that the deed came into the hands of 
the defendant's brother, under whom the defendant 
claims, a copy ought to be read, even though the defen- 
dant have ſworn in an anſwer in 
not got the original.— And in theſe caſes, if the party 
have no copy he may produce an abſtract, nay even give 

aro] evidence of the contents, 
Now gone along with a deed many years, the original of 
which is loſt or deſtroyed, an old copy. or abſtract may be 
given in evidence without being proved to be true, be- 
«Caſe it may be impoſſible to give better evi- 


be in the hands of the 


hancery that he has 


And where poſſeſſion 


As to the ſecond part of the rule; the deed muſt be 
by. one witneſs at leaſt, for though the 
under hand and ſeal, and the hand of 
the party be proved, yet that is no full proof of the deed; 
for the delivery is neceſſary to the eſſence of the deed, and 
there is no proof of a delivery but by a witneſs who ſaw it, 
But to this part of the rule there are likewiſe excep- 
tions. As where the witneſs to a deed being ſubpana'd 
did not appear, but to prove it the party's deed they 
proved an indorſement, reciting a proviſo within, that if 
ke paid ſuch a ſum the deed ſhould be void, and acknow- 
ledging that the ſum was not paid, and by the indorle- 
ment he expreſsly owned it to be his deed, and upon this 
it was read. 
So it has been holden, that a dee 
or recovery may be read without proof of its being exe- 
cuted; the reaſon of which ſeems to be, that, by the fine 
* 12 W. z. being levied, it appears the parties intended to convey the 
land to ſome uſe or other, and therefore the law will 
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e of mit of {light proof to ſhew what uſe was intended; ſince 
Fa the Wighteſt proof, without other to contradict it, will 
Rn turn the preſumption on that ſide ; and therefore though Salk. 287. 
3 A cqunterpart of a deed without other circumſtances be 
mT nat evidence in other caſes, yet it has been holden ſo to 
72 8 the caſe of a fine and recovery. However, in a Caſe Griffith and 
an 5 rved from Hereford aſſizes by Mr. Juſtice William Moore. 
= Ween all the judges were of opinion that ſuch a deed 
og to lead the uſes of a fine muſt be proved, and therefore it 
2 ſeems, as if the caſe in Salk, likewiſe were not law. 
1 4 the deed be thirty years old it may be given in evi- 
ge dence without any proof of the execution of it: however 
5905 there ought to be ſome account given of the deed, where 
heed, found, ee nk if there be any blemiſh in the” deed by 
5 tazure or i terlineation, the deed ought to be proved, 
my though it were above thirty years old, by the witneſſes 
W if living, and if they be dead, by proving the hand of the 
4 5 witneſſes, or at leaſt one of them, and alſo the hand of 
Las 15 party in order to encounter the preſumption ariſing 
e com the blemiſhes in the deed; and this ought more l 
8 eſpecially to be done, if the deed import a fraud; as where Chettle and 
3 a man conveys a reverſion to one, and after conveys it to Pound, H. 
ee another, and the ſecond purchaſer proves his title ; be- Aa . 
oa caufe in ſuch caſe the preſumption ariſing from the anti- Nh 
3 quity of the deed is deſtroyed by an oppoſite preſumption; 
for no man ſhall be ſuppoſed guilty of ſo manifeſt a fraud. 
= ff he F It has been ſaid, that a de J of bargain and ſale inrolled ; Co. 54. 
8b the way be given in evidence, without proving the execution 5 
deg 10 it, becauſe the deed by law does need inrolment, and 
. therefore the inrolment ſhall be evidence of the lawful 
Ag . but that where a deed needs no inrolmeat, 
8 th fey though ſuch deed be inrolled, the CT of it 
3 MY be proved ; becauſe ſince the officer is not intruſted 
NE 7 law to inrol ſuch deed, the inrolment will be no 
hey evidence of the execution, and” the caſes in the margin 
4 7 are cited in ſupport of this doctrine. However, the law 
e may well be doubted, notwithanding that deeds of bar- 
 orſe- i Ein and ſale inrolled have frequently in trials at ni, 
non this 2 been given in evidence without being proved. In 
| wert of which practice, the caſe of Smartle and Wil- 
3 re e much 1clied on; but that caſe is wron 
"apt Ie » for it appears by 3 Lev. 387. that the acknow> 
/ the fin rg) #75 qr by the bargainor, and ſo it is ſtated in 
Davey the was only a OST NE = CE Tn 
7 will ” inrolment within the Tata. . — 55 IÞ 
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feoffment. 


Of Evidence. 


If divers perſons ſeal a deed, andeone of them acknow- 
ledge it, it may be inrolled, and may ever after be given 


in evidence as a decd inrolled ; but it would be of ver 
miſchievous'conſequence ro ſay therefore that a deed in- 


rolled upon the acknowledgment of a bare truftee, might 
be given in evidence againſt the real owner of the Jand 
without proving it executed by him. However, that has 


been the general opinion, and it ſcems fortified in ſome 
degree by 10 An. c. 18. before taken notice of, 

On the other hand it ſeems as abſurd to ſay that a releaſe, 
which has been inrolled upon the acknowledgment of 
the releafor, ſhould not be admitted in evidence againſt 


him without being proved to be executed, becauſe ſuch 


Teleaſe does not need inrolment: and, in fact, ſuch deeds 
have often been admitted; and that was the caſe of 
Smarile and Williams ; the deed did not need inrolment, 
yet being intolled on the acknowledgment of the bar- 
gainor, it was read againſt him withodt being proved. 

A deed may be given in evidence on a rule of Court 
by conſent, without being proved ; for the conſent ,of 
parties is concluſive evidence, as the jury are only to try 
ſuch facts wherein the parties differ. 3 

Though a deed of Feoffment be proved to be duly 
executed, yet that is not ſufficient to convey a right, 
unleſs livery of ſeiſin be likewiſe proved. However, 
where the deed is pfoved, and poſſeſſion has always 
gone with the deed, there livery ſhall be preſumed: 
but if poſſeflion have not gone along with the deed, 
the livery muſt be proved; for fince livery is to give 
poſſeſſion on the. deed, where there is no poſſeſſion, 
the prefumption is that there was no livery, and con- 
ſequently livery muſt be proved to encounter that pte. 
ſumption, If the jury find a deed of feoffment, and 
that poſſeſſion has gone along with the deed, yet unleſs 
they expteſsly find a livery, the Court cannot adjudge it 
a good conveyance ; for they are only judges of what is 
law, and have nothing to do with any probability of fad; 
therefore they cannot conclude that there was a lawful 

conveyance, unleſs the jury find a delivery of the fee. 
If the iſſue be ferffavit vel non, and a deed of feoffment 
and livety be proved, it cannot be given in evidence that 
it was made by Covin to defraud creditors ; for it is 4 
feoffment tiel guel and the Covin ought to have been ſpe- 
cially pleaded ; aliter if the iſſue be ſeed or not ſeized : 
for he remains ſeized as to creditors notwithſtanding the 
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Note; per Treby, C. J. a contract for the ſale of 
timber growing upon land is not within the ſtatute, but 
may be by parol; becaule it is a bare chattel. 
Before we conclude with written evidence, it is proper 
to take notice of 7 Fac. c. 12. which enacts, that the 
ſhop book of a tradeiman ſhall not be evidence after a 


year. However, it is not evidence of itſelf within the Salk. 690. | 


ear, without ſome circumſtances to make it ſo. As if 


It be proved that the fervant who wrote it is dead, and 


that it is his hand-writing, and that he was accuſtomed 


to make the entries. So where the evidence was, that Salk. 285. 


the uſual way of the plaintiff's dealings, was that the dray- 
men- came every night to the clerk of the brewhouſe, and 
gave him an account of the beer delivered out, which he 
ſet down in a book, to which the draymen ſet their hands, 
and that the drayman was dead, and this his hand: it 
was holden to be good evidence of a delivery. But where 
the plaintiff to prove delivery, produced a book which 
belonged to his cooper, who was dead, but his name ſet 
to ſeveral articles, as wine deliyered to the defendant, 
and a witneſs was ready to prove his hand; Lord Chief 
Juſtice Raymond would not allow it, faying, it differed 
from Lord Torrington's Caſe, becauſe there the witneſs 
ſaw the drayman fign the book every night. | 
Upon an iſſue out of Chancery, to try whether eight 


parcels of Hudſon's- Bay ſtock, bought in the name of 3 May 2738. 


Mr, Lake, were in truſt for Sir Stephen Evans, his aſſig- 
yees (the plaintiffs) ſhewed firſt, that there was no entry 
in the books of Mr. Lake relating to this tranſaction. 
Secondly, fix of the receipts were in the hands of Sir 
biephen Evans, and there was a reference on the back of 
them by Jeremy Thomas (Sir Stephen's book-keeper) to 
the book B. B. of Sir Stephen Evans. Thirdly, Jeremy 
Thomas was proved to be dead, and upon this the queſtion 
was, Whether the book of Sir Stephen Evans referred to, 


in which was an entry of the payment of the money, 
ſhould be read. And the Court of King's Bench at a 


trial at bar, admitted it nog” as to the fix, but likewiſe 
as to the other two in the s of Sir Biby Lake, the ſon 
of Mr. Lake. And in Smartle and Williams, where the 


queſtion was, Whether the mortgage money was really Cited by 14. 

paid; a ſcrivener's book of accounts (the ſcrivener being 3 . 
Montgomerie 

and Turner, 


If J. S. be ſeiſed of the manors of J. and B. and he 1751. 


dead) was holden to be good evidence of payment. 


cauſe a ſurvey to be taken of B. and afterwards convey 1 Ram. 534, 
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Of Evidence, A 


it to J. N. and after diſputes ariſe between the lords of 


: taken. 


the two manors concerning the boundaries, this ſury 
may be given in evidence. Aliter if the two manors had 
not been in the ſame hands at the time of the ſurvey 


To come now to unwritten eyidence, or proof vos 


\ Voce as to which every perſon may be a witneſs, but (uch 


who are excluded for want of integrity or diſcernment, 
In regard to want of integrity, it is a general rule that 
no perſon intereſted in the queſtion can be a witneſs. 
he ſtrict notion of the objection to the competency 
of a witneſs is upon a veyer dire, whether he be to get or 
loſe by the event of the cauſe ; yet it is certain that the 
repelling a witneſs is not confined to an immediate in- 
tereſt, tor if he be called to a matter, where he claims 
under the ſame title, though he be not affected in that 
action, yet he ſhall not be admitted, and that is the caſe 
of commoners. So in an action on a jay of inſurance, 
as have inſured upon the ſame ſhip cannot be wit- 
neſſes. Yet in an action by a maſter for beating his ſer- 


G. 


vant per quod ſeruitium amiſit, the ſervant may be a wit- 


neſs, for he is not only not intereſted in the cauſe, but 
not in the queſtion : for there the queſtion is.the loſs of 
ſervice, and the action he is entitled to is of a different 


kind. 


3 P. W. 259. 


Pho ought not to be permitted to diſcover the ſecrets of 


It muſt be a preſent intereſt, ſor a future contingent 
intereſt will not be ſufficient to prevent him from being 


a witneſs ; therefore an heir at law may be a witneſs, 


but a remainder man cannot, | EEO] 

An intereſt is when there is a certain benefit or ad- 
vantage to the witneſs attending the determination of the 
cauſe one way. Therefore a naked truſt does not ex- 
clude a man from being a witneſs. - And though in ſuch 
caſes it has been uſual to have a releaſe from a truſtee, 


yet that is not neceſſary, for ſuch perſon has in fact no 


Intereſt to releaſe, However, a truſtee. ſhall not be a 
witneſs to betray the truſt ; therefore where the defen- 


dant pleaded to debt on bond, the 5 & 6 Ed. 6. againſt 
buying and ſelling offices, and upon the trial A. was 
produced as a witneſs to give an account upon what oc- 
caſion the bond was given, Lotd Chief Juſtice Halt re- 
fuſed to admit him, becauſe it appeared. be was privately 
W cs; to make the bargain by both parties, and to keep 
it tecret. ; | Ni 


And the caſe is the ſame as to counſe] and attarnies, 


their 


their clie 
poſe ; fo 
counſel « 
law to p 
the law 
privilege 
into the 

to this tt 
perſons | 
they are 
ſon ; ſec 
which | 
counſel 

neſs to: 
mined tt 
were ab 
mined t 
deed or 

knowlec 
cover ar 
on ſuch 
client \ 
indictm 
the fact 
knowlei 


| by his e 


A ſc 
patent, 
he was 
the exe 
in the! 
that th 
yery be 
to com 
ings. 

It is 
mon Pt 
this is 

Fror 
fendan! 
for he 
{wer ir 
proofs 
witneſ: 
tect a 


s of 
rvey 
had 


vey 


viud 
luch 
vent. 
that 
5 
ency 
et or 
| the 
e in- 
aims 
that 
caſe 
ance, 
wit- 
3 ſer- 
Wits 
„but 
[ſs of 
erent 


ngent 
being 
tneſs, 


" of ad- 

af the 
t ex- 
ſuch 

uſtee, 
act no 
be a 
defen- 
gainſt 
f. was 
at oc- 
alt re- 
vately 
o keep 


arnies, 
rets of 
their 


4 


- o/ Bvidence. . 247 


their clients, though they offer themſelves for that pur- 

poſe ; for it is the privilege of the client and not of the 

counſel or attorney. It is contrary to the policy of the , 

law to permit any perſon to betray a fecret with which 

the law has intruſted him; and it is miſtaking it for the 

privilege of the witneſs that has ſometimes led judges 

into the ſuffering of ſuch a witneſs to be examined, But 

to this there are ſome exceptions : firſt, as to what ſuch 

perſons knew before the retainer ; for as to ſuch matters 

they are clearly in the ſame ſituation as any other per- 

ſon ; ſecondly, to a fact of his own knowledge, and of 

which he might have had knowledge, without bei 

counſel or attorney in the cauſe, As ſuppoſe him wit- Ld. Say and 
neſs to a deed produced in the cauſe, he ſhall be exa- fill, Sn 
mined to the true time of execution. $0 if the queſtion Per Sir O. 
were about a.razure in a deed or will, he might be exa- Bridgman, 
mined to the queſtion, whether he had ever ſeen 540 Apr 
deed or will in other plight, for that is a fact of his own Thee. l 
knowledge; but he ought not to be permitted to diſ- | 
cover any confeſſions his client may have made to him 
on ſuch head: ſo if an attorney were prefent when his Str. 1122. 
client was ſworn to an anſwer in Chancery, upon an E. con. 
indictment for perjury he would be a witneſs to prove 

the fact of taking the oath, for it is a fact in his own 
knowledge, and no matter of fecrecy committed to him 


* 


dy his client. = 


A ſeire facias was brought by the king to avoid a 1 Mod. 22. 
patent, and exception was taken to the witneſs, becauſe | 
he was deputy to the perſons that would avoid it, and 
the exception was diſallowed, becauſe the ſcire facias is 
in the King's name, and therefore it cannot be preſumed 
that the intereſt is in another, which would deftroy the 
very being of the /czre facras, but the proof of that ought 
to come on the defendant's ſide to deſtroy the proceed- 
ings. : | | | 
It is no good exception to a witneſs that he has com- 
mon per cauſe de vicinage of the lands in queftion, for 
this is no intereſt but only an excuſe for a treſpaſs. 
From this rule it is apparent, that the plaintiff or de- 
fendant cannot regularly be a witneſs in his own cauſe, 
for he is moſt immediately intereſted ; therefore an an- 
ſwer in equity is of very little weight where there are no 
proofs in the cauſe, to back it; yet if there be but one 
witneſs againſt a defendant's anſwer, the Court will di- 
ekt a trial at law to try the credibility of the witnefs, 
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Of Evidence. 


But this rule only prevails, if the anſwer is equally ſtrong 
with the depoſition, 10 | 

But if any perſon be arbitrarily made a defendant to 
prevent his teſtimony, the plaintiff ſhall not prevail by 
that article; but the defendant againſt whom nothing is. 
proved ſhall be ſworn notwithſtanding, for he does not 


| ſwear in his own juſtification, but in juſlification of ano- 
ther. 


However, this rule is to be underſtood where 
there is no manner of evidence againſt the defendant ; for 
if there be, his guilt or innocence muſt wait the event 
of the verdia, | ' 
In treſpaſs, if one whom the plaintiff deſigned to make 
uſe of as a witneſs be by miſtake made a defendant, the 
Court will on motion give leave to omit him, and have 
his name ſtruck out of the record, even after iſſue joined; 
for the plaintiff. can in no caſe examine a defendant 
though nothing be proved againſt him: apd therefore in 
an information for a miſdemeanor, the-Attorney General 
(Trevor ) offering to examine a defendant for the King, 
which the Court would not permit, he entered a nile 
proſegui, and then examined him. If a material witneſs 
for the defendant in ejectment be_alſo made a defendant, 
the right way is for him to let judgment go by default; 
but if he plead, and by that mean admit himſelf to be te- 
nant'in poſleflion, the Court will not afterward upon 
But in ſuch caſe, if he con- 


he is proyed to be in poſſeſſion of, I ſee no reaſon why he 
ſhould not be a witneſs for another defendant.—lLn tref- 
paſs, the defendant pleaded quod adtio non 9 id dicit that 
' Richard Mawſon, named in the ſimul cum paid the plain- 
tiff a guinea in ſatisfaction, and iſſue thereon ; the de- 
fendant produced Mawſon; and per Eyre Ch. Juſt. he 
may be examined, for what he is now to prove cannot be 
given in evidence in another action, and in effect he 
makes himſelf liable by ſwearing he was concerned in the 
treſpaſs. | 5 ö 
From what has been id, it appears. 1. That a par- 


ticeps criminis may be witneſs for the plaintiff, though leſt 


out of the declaration for that purpoſe z yet this mightily 
leſſens his credit, eſpecially in treſpaſles. where ſatisfaction 
from ane is a diſcharge. for all the reſt. In a criminal 
. proſecution, according to the opinion of ſome, he can 
only be a witneſs in to caſes, viz.-if he be actually par- 
doned; or if he have no promiſe of paidon. But others 
have holden that ſuch g promiſe will be no exception to 
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his competency, but only to his credit; therefore in 

Layer*s trial the Court refuſed to let a witneſs be examined 

on a voyer dire, whether he had ſuch a promiſe. 

2. That huſband and wife cannot be admitted to be 

witneſs for each other, becauſe their intereſts are abſo» 

lutely the ſame; nor againſt each other, becauſe contrary, 

to the legal policy of marriage, However, there are Sed Vide 
ſome exceptions to this rule: firſt, in the caſe of high 2 . 0 
treaſon it has been ſaid, that a wife ſhall be admitted as a {| _ | 
witneſs againſt her huſband, becauſe the tye of allegiance 

is more obligatory than any other. Secondly, by the 

5 C. 2. the wife of a bankrupt may be examined by the 
Commiſſioners touching his eſtate, but not his bankruptcy, 
Thirdly, if a woman be taken away by force and mar- 

ried, ſhe may be an evidence againſt her huſband indicted 

ona; H. 7. 2. againſt the ſtealing of women; for a con- 

tract obtained by force has no obligation in law. Sa 
upon an indictment on 1 Fac. 1. c. 11. for marrying a 

ſecond wife, the firſt being alive, though 1 cannot 

be a witneſs yet the ſecond may, the ſecond mhrriage be- 

ing void: and whether a wife de jure may not be a witneſs 

againſt her huſband on an indictment for a perſonal tort 

done to herſelf, ſeems to be matter of doubt. In Lord 
Audley's caſe ſhe was allowed to be a witneſs to prove her 
huſband afliſted to a rape upon her; and tho? this caſe has 

been denied to be law, yet it was in caſes where the in- 
dictment was not for a perſonal tort to the wife; and in | 
the caſe of Azyre, on an indictment for the battery of the , Str. 3 
wife, Lord Raymond ſuffered the wife to give evidence; 

and the wife is always permitted to ſwear the peace 
againſt her huſband; and her affidavit has been admitted 1% Lawicy's 
to be read 'on an application to the Court of King's Cale. 
Bench for an information againſt the huſband for an a - 

tempt to take her away by e after articles bf ſepara- 

tion; and it would be ſtrange to permit her to be a wit- 

neſs to ground a proſecution upon, and not afterward to 
be a witneſs at the trial.— So perhaps in ſome caſes, in 
an action againſt her huſband, though ſhe will not be 
admitted to be a witneſs, yet a confeſſion of hers may be | 
Fur in evidence to charge him; as where an action was Str. 527. 
rought for nurſing his child, the plaintiff was allowed to 


give in evidence, that the wife declared the agreement to 


have been for ſo much fer week, becauſe ſuch matters 
are; uſually tranſacted by the women. 


A wife ſhall-not be called to give evidence that his , Term Rep. 
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reſpecting a ſettlement, where a marriage in fact had 


been proved between two paupers, it was held that a for- 


mer wife of the man was not a proper witneſs to be called 
to prove her marriage with him, becauſe ſuch evidence 


would have proved him to be guilty of bigamy. 


But no other relation is excluded, becauſe no other 
relation has abſolutely the ſame in intereſt: therefore in 
Pendra and Pendrel, before Lord Raymond, which was 
an iſſue out of Chancery to try whether the plaintiff were 
heir to 7. O. tbe marriage and birth being admitted by 
order, the mother was admitted to prove the father had 
acceſs to her. So in Lomax and Lomax before Lord 
Hlardwicke, the mother was admitted to prove the mar- 
riage; and in an ejectment againſt Sarah Brodie at Here- 
ford 1744, Mr. J. Wright admitted the father to prove 
the daughter legitimate; her title being as heir to her 
mother. 1 

To conſider now the exceptions to this rule; that no 
perſon intereſted can be a witneſs, + | 

1. Exception; A party intereſted will be admitted in 
a criminal proſecution in moſt inſtances. | 

H. had a promiſe of a note of 51. from his mother-in- 
law, and by ſome flight got her hand to a note for 190 /, 
and it was holden by Holt at Guildhall, that the mother 
could not be a witneſs in an information for the cheat; 
for though the verdict cannot be given in evidence in an 
action upon the note, yet he ſaid they were ſure to hear 
of it to influence the jury: but in the King and Bra, 
Lord Hardwicke ſaid, if this caſe had not been ſettled by 

ſo great a judge, 'it would go to the credit only, and not 
to the competency ; and in Far. 119. it is faid by Holt, 
That if a woman give a note or bond to a man, to pro- 


cure her the love of J. S. by ſome ſpell or charm, in an 


indiftment for the cheat, fhe ſhall be a witneſs, though 
it tend to avoid the note, for the nature of the thing al- 
lows no other evidence, So if the 10. of the act, 
. which he is now evidence to invalidate or fet aſide, were 
a mean to obtain his liberty, he ſhall be a witneſs, as in 
the cafe of a bond given by dureſs, The defendant was 
indicted for tearing a note, whereby he promiſed to pay 
ſo much money to A. B. who was produced as a witnels, 
and notwithſtanding it was objected that he was going 
to fear to fet up his own demand, becauſe, if convicted, 
the Court would compel the defendant to give a new 
note, yet he was admitted, | 
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fendant in truſt to aſſign it to Mrs. T. who was indebted 
to Mrs, L. the defendant broke his truſt and negotiated 
the note; Mrs. L. having paid the note, brought a bill 
in Chancery 1 the defendant, Who, in his anſwer 
denied the truft, upon which he was indicted for perjury, 
and Lord Hardwicke refuſed to admit Mrs. L. to give 
evidence of the truſt, and compared it to the caſe of for- 
gery, where the perſon whoſe hand is forged is not ad- 
mitted, and faid it differed from the caſe of uſury, where 
the party is admitted to be an evidence, if the money is 
paid ; the reaſon of which 1s, being party to the crime, 
he will not be permitted to have any remedy for it again. 

At the Weftminſter Sittings after Trinity Term, 
. 3. on an indifment againſt, a Roman Catholic 
brief for aſſiſting in celebrating Maſs ; the proſecutor Vide Stat, 
was produced as a witneſs, and was objed ed to as intereſt- "og = 88 
ed, a reward being given to any perſon who ſhall convict * 1 
a Popiſh Biſhop or Prieſt of that offence; Lord eee . | 
overruled the objection, and ſaid that it was the conſtant 
practice to admit the proſecutor of an indictment for a 
highway robbery, burglary, &c, as a witneſs, and yet 
they are intitled to a reward, as well as an exemption 
from ſerving pariſh offices, | 

In an action on the ſtatute for uſury, the borrower of 
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the uſurious contract, his evidence was, that the defen- 
dant was a pawnbroker, that he had pledged ſeveral 
jewels with him, fome of which were redeemed, that the 
contract for which the action was brought was uſurious, 
that ne had repaid the money borrowed, and that the 
pledge had been returned. The Court held him a com- 
petent evidence to prove both the uſurious contract, and 
that the money borrowed was repaid. 

But in an action on the ftatute for 'uſury, againſt the 
aſſignee of a bankrupt, for taking uſurious intereſt on a? * * 
loan of money to the bankrupt, Baked his bankruptcy, "oj 
the Court held that the bankrupt was not a competent 
witneſs to prove the offence, as he had not obtained his 
certificate or repaid the money; notwithſtanding he was 
ready to releaſe to his affignees, all benefit which might 
ile from the difcharge of that debt in particular, and 
al claim to any allowance, and to the ſurplus of his eſtate 
in general; and notwithſtanding the affignee had proved 
lis demand for the money gent under the commiſſion. 


A ſervant 


Cowp. 199. 


Per Wines, 
. J. at Oxon, 


Per Lee Ch, 


J. in E. I. 
Comp. v. 


Oolling. 


Rex v. Phipps 
and Archer at 


Cambr, 


Lee Ch. J. 


E. I. Comp. 
v. Goſling, 


16 G. 2. 


Of Evidence; 


A ſervant or clerk, who has embezzled money or 
notes of his maſter, is an admiſſible witneſs, (if releaſed) 
in an action for money had and received, brought by his 


maſter againſt the perſon who received ſuch money or 


notes of him, to recover the amount. | 


Though, as is ſaid, a perſon whoſe hand is forged ls 


not admitted to prove the forgery, yet under many cir- 


cumſtances he may, where he is not dizetly intereſted 
in the queſtion ; as in Velis's caſe, who was indicted for 
forging a receipt from a mercer at Oxfird, the mercer 
having before recovered the money in an action againſt 
Wells, was admitted to prove the forgery. 

So in an indictment for perjury on the ſtatute, the per- 
ſon injured cannot be a witneſs, . becauſe the ſtatute gives 


him ten pounds, but in an indictment at common law 


the party injured may be a witneſs. 
2. Exception; A party intereſted will be admitted for 
the ſake of trade and the common uſage of buſineſs, 
Therefore a porter ſhall be evidence to prove a delivery 
of goods. So a banker's apprentice to prove the receipt 
of money. 90 an indai{ement on a bond by the obligee 
of the receipt of inteteſt has been admitted to bring it 


within the twenty years, 


3. Exception; A party intereſted will be admitted where 


no other evidence is reaſonably to be expected, 


As upon the ſtatute of hue and cry, where the party 
robbed is admitted, even though he be himſelf plainiift, 

So in actions by informers for ſelling coals without 
meaſuring by the buſhel, the ſervants are witneſſes for 
their maſter, notwithſtanding 3 C. 2. inflicts a penalty 
upon them for not doing it, though Eyre Ch. J. did, on 
that account, in two or thiee inſtances refuſe to receive 
them, | 
So where the queſtion was, whether the defendants 
had a right to be tieemen, though it appeared there were 
commons belonging to the treemen, yet an alderman was 
admitted to prove them no freemen, it appearing that 
none but aldermen were privy to the tranſactions of the 
corporation with regard to making pegſons free. 

So where the queſtion was, whether the maſter. had 


deſerted the ſhip, (Suſſex) without ſufficient neceſſity; 
+ a ſailor, who had given bond to the maſter, (as a truſtce 


for the company) not to deſert the ſhip during the voyage, 


was admitted evidence for the maſter, it appearing all the 


ſailors entered into ſuch bonds, f 
| | : 
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Of Evidence. = 


So where a fon having a general authority to receive Salk. 289. 
money for his father, received a ſum and gave it to the 85 
defendant ; the fon was admitted as a good witneſs (his 
teſtimony being corroborated by other circumſtances) for 
his father in an action of trover for the money. | 

So in trover againſt a pawn broker, the ſervant em- ane 7275 
bezzling his maſter's goods, and pawning them, will be g que. 
admitted to prove the fact. | | 

4. Exception; A party intereſted will be admitted, 
where he acquires the intereſt by his own act after the 
party who calls him as a witneſs, has a right to his 
evidence. | EN : 

And therefore though one who lays a wager at the time skin. 586. 
of the original wager, is no witneſs, yet one who lays a 
wager afterwards ought to be admitted; and perhaps a 3 Lev. 132 


' perſon who laid a wager at the ſame time will be admit- 


ted, in caſe he has received the money without any con- 
dition to return it; for the money will be intended to be 
duly paid. Oil | | 
5. Exception; A party intereſted will be admitted 
where the poſſibility of intereſt is very remote. 
If a perſon who is intereſted, execute a ſurrender or Doug. 134. 
releaſe of his intereſt, he is a competent witneſs, although 
the ſurrenderee, &c, ſhould refuſe to accept the ſurrender 
or releaſe, | AS 
A man who has given or indorſed a negotiable ſecurity, 1 Term. Res. 
is not a competent witneſs to impeach that ſecurity, al- 296. 
though he is not intereſted in the event of the cauſe. _ | 
It a witneſs by miflake conceives himſelf intereſted it is x Stra. 129. 


an objection to his competency. 


The ſecond ſort of perſons excluded from teſtimony, 
are ſuch as are ſtigmatized. . | | 

Now there are ſeveral crimes that ſo blemiſh the repu- 
tation, that the party is ever after unfit to be a witneſs 
as treaſon, felony, and every crimen faiji, as perjuty, for- 
pery, and the like: for where a man is convicte1 of thoſe 
glaring crimes againſt the common principles of humanity 
and honeſty, his oath is of no weight. . 

The common puniſhment that marks the crimen Falli. 
is being ſet in the pillory, and therefore, anciently, they 
held that no man legally ſet in the pillory, could be a wit- 
neſs ; but the rigour of this piece of Jaw is reduced to 
reaſon ; for now it is holden, that unle(s a man be. put in 
tde pillory pro crimme fait, as for perjuty or forgery, or 
the like, it is no blemiſh' to his atteſtation; it is the 
crime and not the puniſhment that makes the. man infa- 
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254 | "Of Evidenet. 
Mackinder's mous; therefore where a man was convicted of barretty, 
yp; uy B. though he was only fined, the Court held him incomye, 
** tent; ſo a perſon convicted of petit larceny is equally 
infamous with one convicted of grand larceny, for they 
are both felony. w 1 h 
But a conviction if not followed up by judgment, does 
not render a witneſs incompetent. 

After a general ſtatute pardon a perſon attainted is a 
good witneſs; and ſo it is after burning in the hand, 
which amounts to a ſtatute pardon. _ 

If one found guilty on an indictment for perjury at 
common law, be pardoned by the King, he will bea 
good witneſs, becauſe the King has power to take off 
every patt of the puniſhment ; but if a man be indicted of 
perjury on the ſtatute, the King cannot pardon, for the 
ing is diveſted of that prerogative by the expreſs words 
of the ſtatute. | | | 

The party who would take advantage of this ex- 
ception to a witneſs, muſt have a copy of the record of 

conviction ready to produce in Court. | 
Thirdly, infidels cannot be witneſſes, i. e. ſuch who 
profeſs no religion that can bind their conſciences to ſpeak 
La. Bay. 282. truth, But when any perſon profeſſes a religion that will 
be a tie upon him, he ſhall be admitted as.a witneſs, and 
ſworn according to the ceremonies of his own religion ; 
for it would be ridiculous to {wear a witneſs upon the 

; Holy Evangeliſts, who did not believe thoſe writings to 
be ſacred, The Jews are always ſworn upen the Old 

1 Alk. 21 to 57. Teſtament; Mahometans on the Koran; thoſe of the 
| Gentou religion according to the ceremonies of that re- 
ligion, Se. ER nay ty "0 
Fourthly ; Perſons excommunicated cannot be wit- 
neſſes, . becauſe being excluded out of the church, they 
are ſuppoſed not to be under the influence of any reli- 
ion. 55 . 
2 Bolſ. 155. 1 Fifthly; The ſame law, it is ſaid, holds place in re- 
; lation to.Popiſh Recuſants. This opinion is founded on 
the ſtatute of 3 Fac. 1. c. 5. which enacts, I hat every 
Popiſh Recuſant convict ſhall ſtand, to all intents and 
urpoſes, diſabled, as a perſon lawfully excommunicated: 
1 Mr. Serjeant Hawkins, in his Pleas of the Crown, 
vol. the 1ſt. fol. 23, 24. has very ſenſibly ſaid, that this 
conſtruction is over ſevere, as the purport of the ſtatute 
is ſatisfied by the diſability to brivg any action. 
Co. L. 6, But perſons outlawed may certainly be witneſſes, be- 
cauſe they are puniſhed. in their properties and not 10 
| the 
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| Of Evidence. 

the loſs of their reputation, and the outlawry has no 
manner of influence in their credibility. p 

As to thoſe who are excluded from teſtimony for want 
of ſkill and diſcerament, they are idiots, madmen and 
children, FH | | | | 

la regard to children, there ſeems to be no preciſe 
time fixed wherein they are excluded from giving evi- 


255 


dence; but it will depend in a great meaſure on the ſenſe 


and underſtanding of the child, as it ſhall appear on exa- 
mination to the Court. However it ſeems to be ſettled, 
that a child under the age of ten ſhall, in no caſe be admit- 
ted; but after that age, if the child appear to have any 
notion of the obligation of an oath, after there has been 
a foundation laid by other witneſſes to induce. a ſuſpi- 
cion, the child ſhall be admitted to prove the fact. 
Doubtleſs the Court will more readily admit ſuch a child 
in the caſe of a perſonal injury (ſuch as rape) than on a 
queſtion between other parties; and perhaps, in ſuch 
caſe, would even admit the infant to be examined with- 
out oath ; for certainly there is much. more reaſon for the 
Court to hear the relation of the child, than to receive it 
at ſecond-hand from thoſe that heard it ſay fo, In 
caſes of foul facts done in ſecret, where the child is the 
party injured, the repelling their evidence entirely is, in 
ſome meaſure, denying them the protection of the law; yet 
the levity and want of experience in children, is un- 
2 a citcumſtance Which goes greatly to their 
credit, 

It is a general rule that hearſay is no evidence, For 
no evidence is to be admitted but what is upon oath 
and if the firſt ſpeech were without oath, an oath that 
there was ſuch a ſpeech, does not give it any validity; 
and beſides, the adverſe party had no opportunity of: 
croſs-examination, and if the witneſs is living, what he 
has been heard to ſay is not the beſt evidence that the 
nature of the thing will admit. But though hearſay ought 
not to be allowed as direct evidence, yet it may be al- 


Sed. Vide 2 
Hawk. P.C. 
612. 6th Edit; 
Steward's Caſe, 
Old-Bailey, 
1704. Str, 700. 


1 H. H. P. E. 
634. 
Dy. 304» 


lowed in corroboration of a witneſs's teſtimony, to ſhew _ 


that he affirmed the ſame thing before on other occaſions, 
and that he is ſtill conſtant to himſelf, 

In eſtabliſhing a title upon a pedigree, where it may 
be neceſſary to lay a branch of the family out of the caſe, 
it is ſufficient to ſhew, that the perſon has not been heard 


of for many years, to put the oppoſite party upon proof 
that he Rill exilts, N 
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V Evidence. 


By the 5th Elig. c. 9. ſec. 12. If any perfor upon whom 
any proceſs out f any of the Courts of Record within 
this realm, or in Wales, ſhall be ſerved, to teſtify or de- 
poſe concerning any matter depending therein, and hay. 
ing tendered unto him, according to his countenance. or 
calling, ſuch reaſonable ſum for his coſts and charges, 
as (having regard to the diſtance of the places) is neceſſu- 


Ty to be allowed in that behalf, do not appear according 


to the tenor of the proceſs, having not a lawful and rea- 
ſonable impediment ; he ſhall forteit 10 J. and ſhall yield 
ſuch further recompence to the party grieved, as to the 


{A Judge of the Court out of which the proceſs was award. 
ed 


all ſeem meet, according to the loſs that the party 

which procured the ſaid proceſs ſhall ſuſtain, by reaſon 
of the non-appearance of the ſaid witneſs; the ſaid ſeve- 
ral ſums to be recovered by the party fo grieved, againſt 
the offender, by action of debt, bill, plaint, Cc. in any 
Court of Recor e. aps | 
The further recompence given by the above ſtatute, 
againſt a witneſs for non-attendance, muſt be aficffed by 
the Court out of which the proceſs iſſued and cannot be 
recovered by an action of debt; but debt will lie on ſuch 
aſſeſſment: or an action on the caſe for. ſuch ſpecial da- 
mages may be maintained againſt him. b 

A witneſs making default may be puniſhed by an at- 
tachment for a contempt. EOS | 

But the- Court will not grant a motion for an attach- 
ment againſt a witneſs for not attending in evidence to 
the ſubpœna, unleſs the whole expences of the jonrney, 
and of the neceflary ſtay at che place of trial be firſt ten- 
dered. 90107 eren in W Inn Ain 's 
. + Witneſſes ought to haye a reafonable time to put their 


affaits in ſuch” order, that their attendance upon the 


Court may be of as little prejudice to themſelves as poſ- 
ſible; and the Court held that ſervice of 'a ſubpœna at 
two o'clock in the afternoon in the city, to atiend the 
ſittings that evening at Meſtminſter, was too ſhort a no- 
tice. | | | 

The Court will not grant a motion for an attachment 
againſt a witneſs, for not obeying a ſabpœna, unleſs it 
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Containing ONE B OOK. 
Of General Matters relative to Trial. 
INTRODUCTION. 


Jayne in the ſeveral foregoing parts of this work 


taken notice of the various actions which may be 
brought, the ſeveral. iſſues that may be joined thereon, 
and the evidence which is proper to be admitted on ſuch 


iſſues, as alſo of the nature of evidence in general, and 


of ſuch rules-relating thereto as are univerſal and equally 


applicable to all Cauſes, I ſhall conclude by treating of 


ſome other general matters relative to trials at Nie Prius 


under the following heads, | 25 
i 1. Of Juries, | 


2. Of Pleas puis darrein continuance. 
3- Of Abatement by the death of parties. 


4. Of Demurrer' to evidence. 


5. Of Bills of exception. ei 
6. Of Deſects amendable after verdict, or aided by it. 


7. Of new trials. 


8. Of Coſts. . 
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à ſeparate jury in every cauſe; but that a 


Of Juries. 


CHAPTER I. 


TT 0 TD 


T\ common law the iſſue was tried in the Court 
where the ſuit was depending; but this being at- 
tended with great inconvenience and nr ga the ſta- 
tute of e, 2. c. 30. ordained that all pleas in ei- 
ther bench, which „ an eaſy . ſhall 
be determined in the country before the judges of aſſize. 

This was the origin of trials at /i prius, the 42 E. 3. 
c. IT, afterwards regulated my Lge of the venire, &c. 
and put them the hey now arg, 

N. B. The ade of J er 2. extending only to 
the Courts of K. B. and C. B. whenever an iſſue is join- 
ed in the, ugr, and to be tried in the county, 
there is a particular commiſtion'authorifing the judges of 
aſſize to try it. 

Hefoxe the ſtatute of 4 C. 2. the ſheriff, uſed to return 
ordains 
that he ſhall return only one panel for the trial of all 
cauſes, ſuch panel not ad conſiſt of Jeſs than 48, nor 
more than 72, (without the particular order of the judges 
who go the eireuit) and their names are to be put into 
a box; and drawn in the manner we daily ſee. 

However, as chere is a clauſe in that . empowering 
the Court upon motion to grant ſpecial juries, it will be 
propet to take ſome notice of what is particularly rela- 
tive to them, before I enter into ſuch matters as are 
equally” relative to juries in general. 

From the penning of the act it appears to ontond only 
to the trial of any iſſue joined, therefore the Court will 
not grant a ſpecial jury upon a writ of enquiry, 

The method of ficikiog ſpecial juries is, for che ſheriff 
to attend the ſecondary or maſter with his bopk of free- 
holders at the-time appointed the maſter for that pur- 
poſe, who is to give notice to the attornies on both Fides 
to be preſent, the maſter then takes 48, out of each par- 
ty ſtrſkes 1a, and the remaining 24 ate returned. 
only the attorney on one fide attends, the maſter is to 
Ari out the 12 for him wins is abſent. 1 
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Of Juries. 


In order to prevent improper applications for ſpecial 
juries, the 3 G. 2. enacted, that the party applying for 
ſuch ſpecial jury to be ftruck ſhould pay the fees for 
ſtriking, and not be allowed the ſame upon taxation of 
coſts, However, that being the ſmalleſt part of the ex- 


pence was found inſufficient, therefore the 24 G 2. c. 18. 
enacts, that he ſhall. pay all the expences of the ſpecial 
jury, and ſhall not be allowed it in coſts, unleſs the 
judge certify in open Court on the back of the Record, 
that it was a cauſe proper to be tried by a ſpecial jury. 
And in order to leſſen the expence of ſpecial juries, the 
ſame Act directs that no ſpecial juryman ſhall have more 
than one guinea for his attendance, 


The party at whoſe requeſt the ſpecial jury was ſtruck Rex v. Johns 


may, notwithſtanding that, challenge the array. 80 he ſon. 


may challenge the polls. And if from ſuch challenges, 
or from non- attendance there are not ſufficient to make 
a jury, either party may pray a Tales. The uſual method 
now-a-days is to draw ſuch Tales out of the box; 
though where it is deſired by the gentlemen of the panel 
who appear, and conſented to by the parties, the ſheriff 
may return ſuch other gentlemen as can be procured to 
attend, to whom the parties have no objection, thou 

by the 9.45 8 W. 3. c. 23. /. 3. the ſheriff is directed to 


return ſuch as are returned upon ſome other panel. And 1 Lev. 


note; that in indictments and informations neither the 
proſecutor nor the defendant can pray a Tales without 
a warrant from the Attorney General. 
To come now to ſuch matters as are relative to juries 
in geherall. . 3 

And firſt, as to their having a view, the 4 & 5 of Aun 
enacts, that where it ſhall appear to the Court to be pro- 
per the jury ſhould have a view, the Court may order 
ipecial writs of Diſtringas or Habeas Corpora to ile, by 
which the ſheriff ſhall be commanded to have 6 out of 
the fitſt 12 of the e named in ſuch writs, or ſome 
greater number of them, at the place in queſtion, 
ſome convenient time before the ttial, who ſhall there 
have the matters in queſtion ſnewed to them by perſons 


appointed; by the Court. ug 144611 
Arid byithe: 3 C. 2. whete a view ſhall be allowed, 6 
of the jurors who ſhall. be named in ſuch panel, or mare 
who ſhall be mutually aſſented to by the parties; or in 
caſe of their diſagreement, by the proper afficer of the 


Court, ſhall have the views. and ſhall be firſt ſ worn to = 
30 8 1 the 
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Of Furies. - 
the cauſe before any drawing out of the box, purſuant to 


that act. | 
Great inconvenience having ariſen from the abuſe of 
views, and from their being perverted into the means of 
delay, the Court of K. B. ordered that a clauſe ſhould 
be added to the uſual rules for views, purporting 
that the party praying a view conſented, ** That in caſe 
« no view ſhould be had: or if a view ſhould be had by 
64 any of the jury whomſoever (though not being ſix of 
ac the firſt twelve) yet the trial ſhould proceed, and no 
« objection be made on account thereof, or for want of 
6 a proper return.” 
Having now brought the jury to the bar, the next 
thing to be looked into is the doctrine of challenges. 
Challenges may be either to the array, or to the polls. 
Challenges to the array are on account of the partiality 
or inſufficiency of the ſheriff, or other officer 1eturning 
the jury. | Fe 
If the ſheriff be liable to the diſtreſs of either party, or 
in his ſervice, or related, or contributory to the expences 
of the cauſe, the array may be well challenged. 
Before the 4 & 5 Ann the want of hundredors uſed to 
be a frequent cauſe of challenge, But by that AQ and 
the 23 G. 2. the Venire is always to be de corp comitatus. 
So before the 23 G. 2. it was a good cauſe of chal- 
lenge, that there was no knight returned in a cauſe 
wherein a Lord of Parliament was party. | 
If either party be apprehenſive that the other fide will 
challenge the array on account of relationſhip or intereſt 
in the ſheriff, the right way in order to ſave time is for 
him to ſuggeſt ſuch matter to the Court, arid pray a 
venire to the Coroners, and if all of them be intereſted, 
then to two Elizors to be appointed by the Court, If 
upon ſhewing cauſe the other party admit the faQ, the 
proceſs ſhall be directed accordingly. If the other party 
deny the fact, the proceſs ſhall be directed to the ſheriff, 
and the other party ſhall not afterward be admitted to 
challenge the array on that account. r 
I the ſuggeſtion be that the ſheriff is related to the 
other party, or intereſted on the other ſide; if that be 
denied the Court will order it to be tried, and then 
direct the proceſs according to the event of ſuch trial. 
Ik the challenge to the array be determined againſt the 
party he may afterward have his challenge to the polls, 
N pus neither party ſhall take a challenge to the polls 3 
i c 
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Of Juries. 


he might have had to the array. It is to be ſeen there- 
fore what is a good cauſe of challenge to the polls. 


If the Jury upon a view hear evidence, it is a good Palm. 363. 


cauſe of challenge, and ſuch a miſdemeanor for which 
they may be puniſhed by the Court. | 


5485 M. A. All Jurors other than ſtrangers 


upon trials per medietatem linguæ, muſt have 101. a year, 
of freehold or copyhold lands, or ancient demeſne, or in 
rents in fee or for life, and by 3 G. 2. 20l. a year leaſe- 
hold, over and above the reſerved rent, is a qualification, 
the leaſe being for the abſolute term of 500 years or more, 
or for any other term determinable upon lives. 5 

The — ought to be omni exceptione majores; there- 
fore if a Juryman be related to either party, or intereſted 
in the cauſe, or have declared his opinion, or have been 
arbitrator in the cauſe, it is a good cauſe of challenge ; 
but I do not enter at large into theſe matters, becauſe 
ſince the 3 G. 2. by which one panel is returned for the 
whole county, and not leſs that 48 in ſuch panel, cauſes 


of challenge to the polls are not ſo minutely entered into 


as formerly. 


It is a rule, that there can be no challenge to the array Hob. 235. 


before a full Jury appears, for if there be not a full Jury: 
the cauſe will remain pro _— juratorum; therefore if a 
full Jury do not appear, the party who intends to chal- 
lenge the array may pray a tales, and afterward challenge 
the Jury ; but the challenge muſt be made before any of 


the Jury are ſworn, - | 

So if you would challenge the polls, you muſt do it 
before the Juryman is ſworn. | 

In what manner the truth of the challenge, when it is 


denied, is to be tried by triers appointed for that purpoſe, Skin. 101. 


may be ſeen at large in Co. Li. therefore need not be re- 
peated, But if a challenge be taken, and the other ſide 
demur, and upon debate the Judge over-rule it, it is to 
de entered on the original record, and then advantage 
may be taken of it above, But if the judge overrule the 
challenge without a demurrer, it is proper for a bill of ex- 
pwn) HO ES | | 

Having naw ſeen in general how a Jury is to be got 
together, it is neceſſary to enquire what ought to be their 
behaviour after they are ſworn. TY, 

An officer of the Court ought always to be placed at 
the door of the box where they fit, to prevent any one 


from having communication with them. And when 


6; 8 3 5 they 
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2 R. A. 686. 


Co. L. 417. 


Er. E. 616. 


2. R. A. 676. 


Co. L. 227. 


; Cr. E. 227. 


Cr, J. 21. 


x Term Rep. 


11. 


: Of Juries. 
they depart. from the bar, they art to be attended by a 
bailiff ſworn for that purpoſe; no bpcond vi. 


'The Jury after going out of Court ſhall have no evi- 
dence with them, but what was ſhewn to the Court as 
evidence, nor that without the direction of the Court. 
The Court may permit them to take with them letters 


patent, and deeds under ſeal; and the exemplification of 


witneſſes in Chancery if dead, but not a writing with- 
out ſeal unleſs by conſent of parties: but though the 
Jury take with them patents, deeds, c. without leave 
of the Court, or writings without ſeal, books, Cc, with- 
out conſent of Court or party, it ſhall not avoid the ver- 
dict, though they be taken by the delivery of the party 
for whom the verdi& was given. So though one of tne 
Jury ſhew a writing, which was not given in evidence to 
his companions. But if they examine witneſſes by them- 
ſelves, though the ſame evidence which was given in 
Court, it would avoid the verdict ; but they may come 
back into Court to hear the evidence of a thing whereof 
they are in doubt. So if the party for whom the verdi& 
is given, or any for him, deliver a letter or other writing 
not given in evidence, it will avoid the verdict. And 
note ſuch cauſe muſt be returned upon the po/tea, or 


made parcel of the record, otherwiſe it will not ſtay judg- 


ment, or be error. | | 
It is fineable for the Jury to eat at their own charge 
after they are departed from the bar: but it will not 
avoid the verdiét, as it will if they eat at the charge of 
him for whom the verdi& was given, before they are 
agreed 'on their verdict. (But note, this ought to be 
certified'by the judge of the poſſea). But they may eat 
at his charge after a privy verdict. e. 
Upon motion to ſet aſide a verdict upon an affidavit of 
two Jurers, who ſwore that the Jury being divided in 
their opinion, toffed up, and the plaintiffs friends won, 
the Court refuſed to receive ſuch affidavit from any of the 
Jurymen, in all of whom they ſaid ſuch conduct was a 
very high miſdemeanor, but that in every ſuck cafe; the 
Court muſt derive their knowledge from ſome other 
ſource, as from ſome perſon having ſeen the tranſaction 
through the window, &. 
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If after the laſt continuance the 


Of Pleas puis darrein Continuance. 253 


ei 1h... 
Ol Pleas puis darrein Cinis. 


As matter may happen during the continuance of a 

ſuit, which may give the defendant a plea in his. 
defence which he had not to make at the commencement 
of the action, it is to be ſeen what Pleas puis darrein 
Continuance are good, and what ſhall be done upon them; 
[ will confine myſelf however to ſuch as may be tendered 
at Ka Prius, and they may be either in abatement or 
in * 12 be ONS. | +2 44 UfE- ; 14 
As outlawry and the death of the plaintiff. But if the 
leſſor of the. plaintiff dies this cannot be pleaded puis 
darrein Continuancè, becauſe the right is ſuppoſed in the 
leſſee. 15 | 

Pleas pui 


- 


Hob. 5. 


darrein Continuance ate of two kinds in Allen, 66. 


abatement, and in bar; and a plea of this nature may be 2. Lutw. 1143. 


pleaded in abatement, after a plea in bar, butif ſopleaded 
it is peremptory, as well on demurrer as on trial; becauſe 
by pleading in bar, the defendant has already anſwered in 
chief, ys a 6 0 

There cam be but one Plea puis darrein Continuance Broke Con- 
that the plaintiff may not be delayed. Unvance 40. 

If a matter happens after plea pleaded and before iſſue Broke Con- 
joined, it ſhall be pleaded to be done pending the writ, tinvance 2. 

Time and place mult be laid in this as in other pleas, Doe. Pl. 297, 
and it muſt have the ſame certainty with other pleas. _ 

One may plead puis darrein Continuanct that the plain- Comb. 35). 
tiff brought a ſecond action for the, ſame -cauſe, and re- 
coyered ; though he might have pleaded the firſt action 
Mees in abatement to the ſecond. 


p 


6 4 s 


f after iſſue joined in ejectment the plaintiff enter into 


part of the ptemiſſes, the defendant may plead it in abate- Velv. 185 - 


ment, 


| plaintiff give the de- 
fendant a releaſe, he may plead it in bar. 
Pleas. puis dar rein Continuance, put in at the. aſbzes 


; ' "$a t | 2 Mod. 807. 
muſt; be certified as part of the record, and cannot then 5 


If after a plea in bar „che defendant pleads a Plea puis Salk, 178, 
darrein Continuance, this is a waiver of his bar, and no 


a 


ad intage ſhal} be taken of any hie in his bar. 
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Cr. E, 49» 


Yelv. 18 Io 
Freeman 252. 


Ibid. 


Of Abatement by the Death 'of Parties. 
It ſeems dangerous to plead any matter puis darrein 


Continuanæ, unleſs you be well adviſed, becauſe if that 


matter be determined againſt you, it is a confeſſion of the 
matter in iſſue, and no Vi Prius ſhall be granted. And 
the plea put in cannot be amended after the Aſſizes are 
over: but it may dufing the Aſſizes be amended before 
the judge of Ni Pri. 

It is in the breaſt of the judge whether he will accept 
of ſuch plea or not, i. e. whether he will or will not 
proceed in the trial, therefore the party ought to make it 
appear to the judge that it is a true plea; yet the plaintiff 
is not to reply to this plea at the aſſizes, for the judge 
has no power to accept of ſuch replication, nor to try it, 


but only to return the plea as parcel of the record of N/ 


8 Yelv, 141. 


_ and if the plaintiff demur, it cannot be argued 
8 re. 8 | * f 42 {12-015 Hare 74 N 4 

It is not good pleading to ſay, guad poſt ultimam conti- 
nuationem ſuch a thing happened; but he muſt alledge 
preciſely the very day, time and place, for the venue muſt 


de laid in this as in all other pleas. 


Wy * 31481 
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CHAPTER III. 
Of Abatement by the Death of Parties. 


HIS was a curious learning as it ſtood at common 

| Law in ſuch caſes where there were more plain- 
tiffs and defendants than one; for the rule laid down by 
Lord Chief Baron Gilbert in his hiſtory of C. B. 195, 
though founded in teaſon, does not ſeem to be warranted 
intirely by the caſes; the rule laid down by him is, that 


where-ever the death of any party happens pending the 


writ, and yet the plea is in the fame condition as if ſuch 
party were living, there ſuch death makes no alteration, 

Towever, now by 8& 9 V. 3. t1. if there be two or 
more plaintiffs or defendants, and one df more of them 
ſhould. die, if the cauſe of action ſutvive, the action ſhall 
not be thereby abated, but ſuch death being fuggeſted on 


the record, ſhall proceed, S. 


By the fame 2 if any plaintiff happen to die after an 


interlocutory judgment, the action half not abate; if it 


might originally'be maintained by the executors of ſuch 


plaintiff, 
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Of Demarrers to Buidence. 


plaintiff, and if the defendant die after ſuch interlocutory 
judgment, the action ſhall not abate, if it might origi- 
nally be maintained againſt the Executors of ſuch defen- 
dant ; and the plaintiff, or his executors may have a /c:. 
fa. againſt the defendant or his exccutors, to ſhew cauſe 
why damages ſhould not be afleffed, &c. 711 


' By the 17 Car. 2. c. 8. it is enacted, Fhat in all ae- 
tions perſonal, teal or mixed, the death of either party 
between the verdict and judgment ſhall not be alledged 


for error, ſo as ſuch; judgment be entered within two | 


terms after ſuch verdict. 


265 


But the repreſentative of a plaintiff muſt ſue out 2 Wils, 302, 


ſeire facias befete he can have execution, | 
N 


he death of either party befote the aſſizes is not re- Sauk. 8 


medied by this ſtatute, but if the party die after, the 


aſſizes begin, though the trial be after his death that is 


within 3 the ſtatute, for the aflizes is but 
one day in law. Vet the Court ſaid it was in their diſ- 


eretion, whether they would arceſt the judgment; but in 


Lord Raymond 1415, it was holden not aſſignable for 
error, it appearing by the record that the defendant ap- 
peared per attornatum ſuum. ; 
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CHAPTER lv. 


Of Demurrers to Evidence. 
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F the plaintiff or defendant give in evidence matter 
1 of record, or writings, or parol evidence on which a 
doubt in law.ariſes, the other ſide may demur to the evi- 


dence; otherwiſe if there be a doubt whether the fact be Co. I. 27 
well proved, for the jury may find it on their own know- 5 Co. 104. 
ledge. He that demurs to Evidence admits it to be true, | fan d 
the matter of fact be uncertainly alledged, or it be Aleyn 18, 


and 4 


doubtful whether it be true of not, becauſe' offered to be 


proved only by pteſumptions and probabilities, and the 
other party will demur thereupon, fo that the truth of 


the fact as well as the validity of evidence be referred to 


the Court, he that alledges this matter cannot 05 in de- 


mutrer, but ought to pray judgment of the Court that 


his adverſary may not be admitted to his demurrer, unleſs 
he will confeſs the matter of fact to be true; and if ke 


do 
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do not ſo do, but join in demurrer, he has like wiſe mif. 
behaved, and the Court cannot proceed to judgment, 


en but a venire de novo ſhall go. Where there is a Demur. 


Wesgmore, at rer to Evidence, the judge orders the aſſociate to take a 
Madtone note of the teſtimony, and that is ſigned by the counſel 
— 9 on both ſides, and the demurrer is affixed to the poſtea. 


Ch. J. If one demur properly, the other ought to join, except it 
be in an information at the ſuit of the King; à ſortiori 
the King himſelf need not, as in a guare impedit, but the 
judge muſt direct the jury to find the matter ſpecially. 
In ſumpſit to prove a conſideration, an arreſt was to be 
proved by the plaintiff, and for that he did not produce 
the writ, the defendant demurred; and it was agreed by 
the Court that the writ ought to have been produced, bu: 
by the demurrer it is conſeſſed; the arreſt being matter 
of fact, though to be proved by matter of record; and 
the jury might of their own knowledge know there was 
a writ ;z and by the demurrec all matters of fact are con- 
felled that the jury could know of their own conuſance. 
Cr. Car. 243. On a Demurrer to Evidence the moſt uſual courſe is 
L. Raym. 60. to diſcharge. the jury without more inquiry, (though 
2 Ro. 119- they may find damages conditionally) and for a writ of 


* inquiry to be executed after, But if the matter be clear, 
the Court need not admit a demurrer. If the judge admit 
that for evidence, which is not, the party cannot demur 
for that cauſe, but muſt tender a bill of exceptions. 

Doug. 129. A Demurrer to Evidence admits the truth of all facts, 


which upon the evidence ſtated might be found by the 
jury in-favour of the party offering the evidence. 
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© "Of Bills of Exceptions. 


#3 #3 


Y Mifninſte 2, (13 E. 1.) it is enacted, That if 
B one impleaded before any of the juſtices, alledge an 
exception, praying that the juſtices will allow it, and if 
they will net, if he write the exception and require the 
juſtices to put their ſeals to it, rhe juſtices ſhall ſo do, 
and if one Will not, another ſhall. And if the King, on 
complaint made of the juſtices, cauſe the record to come 
befote him, and the exception be not in the roll, on 
1 5 | | ſhewing 
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ſhewing it written with the ſeal of the Juſtice; he ſhall 
be commanded at a day to confeſs or deny his ſeal, and 
if he cannot deny his fea}, they ſhall proceed to judge 


and allow, or diſallow'the exception, 


The Bill of Exceptions muſt be tendered at the trial. Salk. 288 
The nature and reaſoning of the thing requires the ex- | 
ception ſhould be reduced into writing when taken and 
diſallowed, like a ſpecial verdict or a demurrer to evi- 
dence, not that they need ty be drawn up in form, but 
the ſubſtance muſt be reduced into writing while the 
thing is tranſacting. If a judge allow the matter to be sir T. Raym. 
evidence, but not concluſive, and fo refer it to the jury, 405. 
no bill of exception will lie; as if a man produce the 
probate of a will to prove the deviſe of a term for years, 
and the judge leave it to the Jury, but he may have an 
attaint againſt the jury if they find againſt the will. 

A bill of exception ought to be upon ſome point of Bridgman and 
law, either in admitting or ae of evidence, or a Holt. Sh. 
challenge, ot ſome matter of law ariſing upon fact not ** O. 120. 
denied, in which either party is over- ruled by the Court: 
if ſuch a bill be tendered and the exceptions in it are 
truly ſtated, then the judges ought to ſet their ſe:] in 
teſtimony that ſuch exceptions were taken at the trial; 


but if the bill contain matters falſe, or untruly ſtated, or 


matters wherein n not over- ruled, they are not 
obliged to affix the ſeal. A bill of exceptions is not to 
draw the whole matter into examination again, it is only 


for a ſingle point, and the truth of it can never be 


doubted after ths bill is ſealed, for the adverſe party is 
concluded from averting the contrary, or ſupplying an 

omiſſion in it, 4 "EA | 

If the judges refuſe to ſign the bill, the party grieved 2 Inf. 426: 
by the denial may have a writ upon the ſtatute, com- | 


manding the ſame to be done juxia formam ſtatuti; it Bridgman and 


recites the form of an exception taken and over-ruled, Holt. 
and it follows vabis præcipimus guad fi ita eſi, tunc figilla 


veſtra apponatis; and if it be returned guod non ita e, an 


action will lie for a falſe return, and thereupon the ſur- 

miſe wilt be tried, and if found to be. ſo, damages will, be 

given, and upon ſuch a recovery a peremptory. writ com- 

manding the ſame. ; hat 1 4 7g ; 5 * "IE | . 3 wo 
Ia Sir H. Fane's Caſe, (who Was indicted for high r Lev. 68. 
treaſon) the” Court refuſed to fign.2 bill of exceptions, 
becauſe they faid criminal caſes Were not within the 
ſtatute, but only actions between 2 party. But 
in T Lev. 5. it was allowed in an indiftment for a treſ- 
8 c paſs 


6 


Cowp, 501. 
1 Bla. Rep · 


674 
2 Lew. 236. 


Carth. 506. 
Cr. E. 259. 


Cr. Car. 338. 


2. Stra. 1197. 


| Salk. 47. 


Er, J. 67. 
Co wp. 417. 


2 Str. 1023. 


Of Defecis amendable after Verilidt or aided by it. 


paſs, and in 1 Vent. 366. in an information in nature of a 
gue arri, e dou G19 ii 50 l %% „bogen 

The Court out of. which the record iſſues, cannot de- 
termine upon the Bill of Exceptione, but the bill is in 
nature of a writ of error. iin on Hiob. eis: 
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Of Defects amendable after Verdict or aided by it. 


HE tule is to allow amendments wherever, the 
judge has an authority to ary the cauſe, As if the 

Niſi Prius roll differ from the plea roll in a matter which 
does not alter the iſſue, for it is only a tranſcript of it to 
carry the iſſue of it into the county. But in ejectment, 
if the venire be de placito tranſgreſſionis, omitting et ejec- 
tionis firme, it is ill, becauſe not in the ſame action; but 
if the diſtringas or hab. corp. is right, the vemre will be 
null, and the want of it is aided, So in ſci. fa. againſt 
an executor to have execution of a judgment for dama- 
ges in trover, it was moved in arrelt of judgment, that 
the venire was in placito debiti, and a new venire was 
awarded. The verdict itſelf may be amended by the 
memory of the judge Who ttied the cauſe. And on the 
authority of that caſe in Cro. Car. the po/tea was amended 

| by the judge's notes; Whete the affociate had miſtaken 
and wy 1d. damage in covenant, taking it for debt 
inſtead of entering damages 274/. So a ſpecial verdict 
may be amended by the minutes taken, by. the. clerk of 
aſſize, but nothing can be added to the minutes though 
ever ſo ſttongly proved, for that would be to ſubject the 

jury to an attaint for what was not found by them. 

if an iſiue be tendered by the plaintiff, and the defen- 
dant join the ſimiliter by the plaintiff's name, or vice verſa, 
this Mall de amended, there being a negative and an af - 
firmative between the parties. e 
It is an eſtabliſhed doctrine, that a verdic} will aid 2 
title defectively ſet out, but not a defective title. As in 
treſpaſs for taking dung without ſaying fimum ſuum ot 


14 


1þ/ius qiutFentis, for that is, a plain defect of title; but it 


will cute All the omimons of the parties in the allegations, 
which maſt be preſumed to have been given in evidence 
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O Defetts amendable after Verdict or aided by it, 


to the jury: as in a yore impedit, if a preſentation be 
not alledged, yet if the iſſue were ſuch as to make it ne- 
ceſſary for the plaintiff to prove one, the want of the alle- 
gation will de cured by the verdict, | 


So ſurpluſage doth not vitiate after a verdict, but if it Cr. J. 94. 


be repugnant to what is before alledged, it is void. As 
in trover, if the plaintiff declare that on the gth.of March 
he was poſleſſed of goods, and that after, viz. iſt of 
March they came to the defendant's hands. 


If the giſt of the defendant's bar be bad, it will not be Cr. J. 377. 


cured by a verdict found for him, but the plaintiff ſhall . 


have judgment if the verdict paſs for him, either for the 
badneſs or the falſeneſs of the bar; as if in debt on a 
ſingle bill the defendant plead payment without any ac- 
quittal, and it is found for him, yet he ſhall not have 
judgment, becauſe the giſt of the plea is bad, ſince the 
obligation is in force till diflolved, es ligamine quo ligatum 
%; but if it had been found for the plaintiff he ſhould 
i + TIDES is ee 15 

Note; in fact ſuch plea would at this day be good by 


4 Ann. c. 16. /. 12, but the caſe equally ſerves for illuſ- 


tration, 


A verdict cannot help in immaterial iſſue, but will an Carth. 371. 


improper or an informal one; as if Not guilty be pleaded Noy 56. 


in debt, though this be an improper iſſue, yet if found for 


the plaintiff, he ſhall have judgment, So in aſſault and 1 Vent. 7e. 


battery the defendant juſtified god moderate caſtigavit, the 
plaintiff replied quod non moderate caſtigavit, and after a 
verdict for him had judgment, though the traverſe was 
informal, for it ought to have bee de injuria ſug propria. 


So in replevin, where the defendant avowed for rent, for Yelv. 344 


that H. being ſeized in fee married B. and had iſſue D. 
and that B. and D. after the death of A. granted the rent, 
the plaintiff traverſed the ſeiſin of 4. the defendant had a 
verdict, and it was holden good, though the iſſue was not 
ſo apt as it might have been, for the ſeiſin of the grantor 
was what ought'properly to have been traverſed.  . 

But for the better underſtanding what defects are amen- 
dable after verdict, or are aided by it, it will be neceſſary 
to take a curſory view of the ſeveral ſtatutes of amend- 
ments and jeofails, and to note ſome of the determina- 
tions thereupon. Bo erect art og 0 

By 14 E. 3. c. 6. No proceſs ſhall be annulleg or diſ- 
continued by the miſpriſion of the clerk in writing one 


ſyllable or letter too much or too little, but it ſhall be 


amended, 


The 


276 


Of Drefetts amrdable after Verdict ar aided by it. 


$ Co. 157. 3. The Judges conſtrued. this ſtatute ſo favourably as to 


Cr. J. 259. 


11 Co. 8. 
11 Vo. 6, 


Ibid. 


Hardr. 331. 


1 R. R. 161. 
Cr. J. 528. 


any Courts of Record, judgment ſhall be given, any 
(A] miſpleading, lack of colour, inſufficient pleading, or 


extend it to a word; but not being agreed whether they 
could make theſe amendments as well after judgment ay 
before, occaſioned the making the 9 H. 5. c. 4. and 4 


H. G. c. 3. by which ſuch power is given to them a; 


long as the record or proceſs is before them. 
By 8 H. 6. c. 12. No judgment or record; ſhall be re. 
verſed or annulled for error in any record, proceſs or 
warrant of attorney, original writ or judicial panel, or 
return, by razure, interlining, or by addition, ſubſtraction 
or diminution of words, letters, titles, &c. but the, judges 
in affirmance of judgment may amend all that which to 
them ſeems to be the miſpriſion of the clerxn 
By 8 H. 6. c. 15. The: judges in any records or pro- 
ceſs before them by error or otherwiſe, or in returns of 
ſheriffs, coroners, &c. may amend the miſpriſion of the 
clerk of the court, or of the ſheriffs, coroners, their 
clerks, or other officer whatſoever, ig writing a ſyllable 
or letter too much or too little. rain en 

22 H. g. c. 30. enacts, That if (1) any iſſue be tried 
(2) by oath of 12 men, for the (3) party, plaintiff, or 
demandant, or for the party tenant, or defendant, in 


jeofail, any miſcontinuance or (5) diſcontinuance, or 
(6): miſconceiving of progeſs, misjoining of the iſſue, 
lack. of. warrant. of attorney of the party againſt whom 
the iſſue ſhall be tried, or other negligence of the parties, 
theix counſellotrs or attornies notwithſtanding, and the 
jodgment ſhall ſtand according to the (7) verdict with- 
out tevetſal. VVV | 
1. If in replevin the plaintiff is nonſuited after evi- 
dence, and the jury aſſeſs damages, for the avowant, this 
is no trial within the act, for it is only in nature of ai 
enqueſt of office. 155 | | 101 
2. An iſſue upon nul tiel record is not within the act. 
3. So an iſſue between the demandant and vouchee 5 
not within the act. | 0 et 
4. If as to part the defendant join iſſue, but ſay no- 
thing to the xeſt, and this iſſue be found for the plaintiff, 
he ſhall have judgment; but if pleaded to the whole, ! 
is a bad plea, and not helped by the ſtatute. 
5. T his ſtatute extends to diſcontinuances on the pa! 
of the plaintiff as well as thoſe on the part of the deici- 
daat ; and to thoſe after as well as beſore verdi. 
| 6. Miſconceiving 


to a wrong officer. 


ive is joined, and verdict for the defendant. If the 


Writs or returns thereof, ſo as they be proved to be the 
ſame as were meant to be returned; or for that there is 


it appears by proof that the writ was returned by him; 


Of 'Defefts amendable after Verdict or aided by it. 271 


65. Miſconceiving of proceſs within this act is, as if a 82011 37. 
diſtringas be awarded where it ſhould be a h. cor. But vele. 15. 
it is otherwiſe if a venire (or other proceſs) be awarded 


7. If the judgment be not given upon the verdiR, it is Vel“. 169, 
not within the Ack; as in debt againſt an heir who 
pleads vient per deſcent, except 20 acies in D. upon which 


plaintiff take judgment upon the confeſſion, it may be 
reverſed'by reaſon of a diſcontinuance; . ©» 

18. Fliz. c. 14. enacts, that after verdict judgment 
thereupon ſhall not be reverſed for want of form touching 
falſe Latin, or variance from the fegiſter or other faults 
in form or for want of any (1) writ, original or judicial, 
or by reafon of any (2) imperfect or inſufficient return 
of any ſheriff or other officer, ot for want of any warrant 
of attorney, or for any fault in proceſs upon or after any 
aid, prayer and voucher.” ea en ee | 

1. An ill writ in ſubſtance, or a good writ which war- Cr. E. 222. 
ratits not the declaration, is not aided by the ſtatute : 
but the want of 3 bill on the file, which is in nature of 
an af on is aided'by the equity of the act. 

2. But if there be no return, or the writ be album breve, Vel. 110 
this is not helped by this act, however, it ſeemsremedied | 
by the foi fatute, e 

21 Fa. 1. c. 13. enacts that after verdi&, judgment 
thereupon ſha!l not be ſtayed or reverſed for any variance 
in form only between the original or bill, and the decla- 
ration, plaint or demand, or for lack of the averment of 
any life, ſo it be proved they are living; or becauſe the 
venire, ha. cor. ot diflringas was awarded to a wrong of- 
ficer upon any inſufficient ſuggeſtion, or for miſnaming 
any of the jury in ſurname or addition in any of the 


no return upon any of the writs, ſo as a panel be returned 
and annexed thereto; or for that the ſheriff or other of- 
ficers names be not ſet to the return of ſuch writ, ſo as 


or for that the plaintiff in ejectment or othet perſonal 
action being under age appeared by attorne. 

There were but 24 returned upon the panel annexed Brown an4 
to the venire facias, but there were 48 upon the ha. cor. 128 * 
upon which the defendant made no defence; and upon, 
motion the verdict was ſet afide without coſts, the Court 
ſaying that the 21 Jac. 1. means only the formal words 

: upon 
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upon the writ, for there muſt be a-panel-annexed to the 
return. + E156 214; ah IEEE r 
16 & 17 Car. 2. c. 8. (which was called by juſtice 


Twiſden, the omnipotent act) enacts, That after verdict, 


2 judgment thercupon ſhall not be ſtayed or reyerſed for 


want of form, or pledges returned upon the original, or 


for want of pledges upon any bill ot declaration, or for 


want of a profert of any deed, or of letters teſtamentary 


or of adminiſtration, or for the omiflion of vi et armis, or 
contra pacem, or for or by reaſon of the miſtaking of the 
chriſtian or ſirname of either party, ſums, day, month, or 
year, in any bill, declaration and pleading; being right in 
any writ, plaint, roll or record preceding, or in the ſame 
to which the plaiotiff might have demutred, and ſhewed 
the ſame for cauſe, or for want of hoc paratus ef verificare, 
or hoc paratus ei verificare per recordum, or for that there is 
no tight venue, ſo as atrial was by a jury of the proper 
county where the action is laid, or for want of a 99 47 


cor dia or capiatur, or becauſe one is entered for the other; 


and that all ſuch omiſſions, variances, and defects, and 
other matters of like natute, not being againſt the right 
of the matter of the ſuit, or whereby the ifſue or the trial 


| are altered, ſhall be amended, where ſuch judgments are 


1 Saund. 247. 


Str. 1012. 


or ſhall be removed by writ of error. | 
In an action for words the plaintiff declared, that the 
defendant ſaid apud London, that he had ſtolen plate at 
Oxford; the detendant juſtified that he did ſleal plate at 
Oxford, per quod he ſpoke the words at London; the 
plaintiff replied de injuria ſua propria; and upon iſſue 
tried in London, obtained a verdict; and though it was 
allowed, that the only point in iſſue. was, whether the 
felony. were committed, which was triable at Oxford, yet 
it was holden to be aided by this act, and the plaintiff had 
judgment. W ky 5 
— an actual amendment is never made upon this 
act, hut the benefit of the act is attained by the Court's 
over-looking the exception. 33 


48 5 Aun. c. 16. enacts, That no judgment by con- 


feſſion, &c. or upon any writ of enquiry of damages exe- 
cuted thereon, ſhall be ſtayed or reverſed for any imper- 
fection, matter or thing whatſoever, which would have 
been cured by any of the ſtatutes of jeofail, in caſe of a 
verdict, ſo as there be an original writ or bill, and war- 


'* rant. of attorney duly filed according, to, the lay, as is 


now uſed, - 


7” Note; 


— 


— — 
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time of the 
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Note; the foregoing ſtatutes are conſtrued not to ex- Rex v. El- 
tend to criminal proceedings, on account of the words Emes, Faſe. 
& plaintiff and defendant” made uſe of in them, But by“ | 
An, c. 20. it is enacted, That all the ſtatutes of jeofail | 
Phat) be extended to all writs of mandamus and informa- | 


tions in nature of a guo warrants, 


5 G. 1. c. 13. After the clauſe of amendment of writs 
of error, ſays that where any verdict hath been, or ſhall 
be given in any action, ſuit, bill plaint or demand, Cc. 
the judgment thereupon ſhall not be ſtayed or reverſed for | 
any defect or fault either in form or ſubſtance, in any | 
bill, writ, original or judicial, or for any variance in ſuch. | 
writs from the declaration or other proceedings. | 
A variance between the name of the attorney in the Doug. 10g. i 
warrant, and ia the declaration may be amended by alter- 
ing the name in the warrant, to that in the declaration, | | 
in a penal action, after error brought, and the variance 
aſſigned for error. hs 

A judgment may be amended by changing from ** deer Term Rep. 


c boms propriis“ to de bonis teſtatoris after error brought. 753: 


A C 5 Burr. 2721. 
Where there is a general verdict on a declaration con- "oe Ae 


ſiſting of different counts, ſome of which are inconſiſtent | 
or bad in point of law, and evidence has only been given | 
on the good or confiſtent counts, the verdict may be 

amended dy the judge's notes, MS 


13 


CHAPTER vn. 
Of new Trials. | 


E have ſeen in the firſt Chapter of this Book how 

the Jury are to demean themſelves during the 
rial, and in their conſultations after they 

are withdrawn from the bar. However, as it often 
happens, that the verdict which they give is not ſatisfac- 
g for what cauſes a verdict may 
be ſet aſide, and a new trial granted. IT» | 

It is a general rule, that you ſhall not move for a new , Suk. 647. 
trial, after you have moved in arreſt of judgment. How- 


ever, this rule extends only to ſuch caſes where the party piles ang 
has knowledge of the fact at the time of moving in arreſt Fowler, C. B. 
of judgment, therefore a new Trial was granted after 9 G. 2. 


ſuch 
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ſoch a motion on affidavits of two of the jury, that they 


Montpeſſon v. 
Randle H. 
20. Geo. 2. 


Rex v. Pool, 
E. 1734. 


Dexter v. 
Barrowby, E. 
25 Geo. 2. 


Salk, 644. 


2 Burr. 664. 


Richards, v. 
Syms, 1742. 


en a i es 4s. 
A material witneſs for the defendant, concealed him. 
ſelf in the plaintiff's houſe to avoid being ſerved with a 
ſubpoena, by which means, the plaintiff obtained. a ver- 
dict; but the Court ſet it aſide without coſts, . | 
Where one iſſue out of four. was againſt evidence, 
the Court granted a new trial, not only as to that iſſue, 
(for that they ſaid cannot be) but for the whale. 
But then, the iſſue found againſt evidence muſt be 2 
material one; for if out of three iſſues two were found 


againſt evidence, yet if the material iſſue in the cauſe 


be SEV to evidence, the Court will not grant a new 
trial. | =, | 
As the granting of a new Trial is abſolutely in the 
breaſt of the Court, they will often govern their diſcre- 
tion by collateral matters; and ook ofa will not grant 
a new trial in hard actions, ſuch as caſe for negligently 
keeping his fire ; nor where the equity of the cauſe is on 
the other ſide. | SE Shai 

In an iſſue out of Chancery, upon a motion for a new 
Trial, becauſe the defendant had produced evidence by 
ſurpriſe, which the plaintiff if prepared could have an- 


ſwered; one main reaſon for denying the motion was, 


that the plaintiff ſuffered a verdict to be given, when be 
might have been nonſuited, which I mention as a cau- 
tion in caſes of the like kind, f 

New Trials are often granted for the miſbehaviour of 
the jury, as if they caſt lots for their verdict; or if any 


of them declare, that the plaintiff or defendant ſhall not 
have a verdict, let him produce what evidence he will. 


So if they eat at his expence for whom they give the ver- 


dict, Cc. 


terbury, who could be proved at the time to be at another 


7 4 


The Court will not grant a new Trial, becauſe the 


- defendant came unprepared, even though it be in a matter 


which it was impoſſible for him to foreſee, Ex. gr. where 
a witneſs was produced to prove a fact committed at Car- 


place. 


Courts are cautious of granting new Trials on account 
of the quantum of W in caſes turning upon cit- 
cumſtances, which are ſtrictly and properly within thc 

rovince of the jury; but though a greater latitude is al. 

owed to juries in actions for torts, than in thoſe founded 
upon contracts, the Courts will grant anew Trial if the 
damages given require it, and the firſt caſe . 1 
: Whie 


verdi. 
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which a new Trial was granted (Yd v. Gunſton, Mic. Style 466. 
1655) was an action for words. 3 | 
Jpon a motion for. a new Trial, the way is to grant a 
rule to ſhew cauſe, and then the puiſne judge of the 
Coutt ſpeaks to the judge who tried the cauſe, (if it be 
not one of the ſame Court) and obtains a report from 
him of the trial, and alſo a ſignification of what his ſen- 
timents are upon it. If the judge declare himſelf ſatis- 
fied with the .verdiCl, it hath been uſual not to grant 
a new Trial on account of its being a verdict againſt 
evidence. On the other hand, if he declare himſelf 5 
diſſatisfied with the verdict, it is pretty much of courſe to 
grant it. But in a caſe where the judge only reported Rex v. Phillipsj 
evidence, without declaring himſelf to be ſatisfied or diſ- 23 C. 2. | | 
ſatisfied with the verdict, the Court of K. B. were under | 
a difficulty how to behave ; however, they ſeemed mclined 
ty hear it ſpoken to; but through their interpoſition 
the parties agreed to abide by the determination of the - 
point of law. | | 
A new. trial may alſo be moved for on account of the 
miſditection of the judge in a matter of law, or for his 
admitting or refuſing evidence contrary to law. 


8 So the want of due notice is a proper ground for a mo- Salk 646. 
Bk tion for a new Trial; but the defendant is precluded, if 
. he appear at the aſſizes and make defence. 


Note; That in giving notice of trial according to the 2 SOS 
| diſtance of place, the miles muſt be by reputation and ee, 125 
not admeaſurement, | 


| RY A new trial is never granted after a verdict for the de- 7 Wilf. 59 
a fendant in a penal action: nor in a criminal proceeding omb. 357. 
will g 5 ” . * — 8 7 4 Burr, 2257. 

. 12 nor where a criminal proſecution might follow from it. 


Though the ground of a verdi& for a plaintiff be Or 
wrong; yet if no injuſtice be done to the defendant, or, Term Re 
if the plaintiff can by another form of action recover as © mM 
much, no new Trial ſhould be granted, and where a 
new Trial is moved for, on the ground of a miſ- direction 
in point of law, if the Court ſee that complete juſtice has 
been done between the parties, they will not ſet aſide the 
verdict, nor eater into a diſcuſſion of the queſtion of law. 
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| 3&2 711 ien * Of Coſts. | 5 r EE SENT 
7 | \HE ſtatute of Glucefter, G Ed. 1. c. 1. is the firſt 


ſtatute in relation to coſts; by which in an aſſize, 
Sc. upon the inſufficiency of the difleizor are given 
againſt him that is found tenant, and damages are given 
in a writ of Mort d Anceſlor, aiel, &c. reciting; that 
whereas before that time, damages were not taxed but to 
the value of the iſſues of the land, it is provided the de- 
mandant may recover the coſts of his writ againſt the 
tenant, together with his damages, and that this act (hal! 
hold place in all caſes where the party is to recover da- 
ne. cop gs +2 | pain 8 
2 Inſl. 238, | - Where a man before, or by this act did not recover 
damages, though ſimple, double or treble, are given by a 
ſubſequent act, the plaintiff ſhall recover no cofts; as in 
guare impedit ; decies tantum : fo in an action upon 5 E. 6. 
c. 14. of ingroſſers: but in all cafes where damages 
were recovered before, or by this act, the plaintiff ſhall 
recover his coſts alſo. | | üs 
x Term Rep. The ſtatute of Glovce/ter gives coſts where damages are 
73e given by any ſubſequent ſtatute, PE SELL | 
. This was the original of coſts de increments ; but as 
there are ſeveral ſtatutes ſince made, I ſhal} conſider them 
in order. ra 1 
Firſt, where the plaintiff ſhall have no more coſts than 
damages. | 2 296 
By 43 El. c. 6. If upon actions perſonal, not being 
for any title or intereſt of lands, nor concerning the free- 
hold or inheritance of any lands, nor for any battery, it 
hall be certified by the judge before whom it ſhall be 
tried, that the debt or damages to be recovered therein 
do not amount to 405. the plaintiff ſhall' have no more 
coſts than damages. 4 
By 22 & 23 Car. 2. c. 9. In all actions of treſpaſs, 
aſſault, and battery, and other perſonal actions, where- 
in the judge at the trial ſhall not certify that an affau}t 
and battery was ſufficiently proved, or that the freehold 
or title of the land was chiefly in queſtion, if the jur. 
find damages under 407. the plaintiff ſhall recover nc 
more coſts than damages. | | 
Salk. 208, From the wording this ſtatute of 22 & 23 Car, 2. | 
| has been holden to extend to no other perſonal aRiot 
\ Moor v. Hall. than fuch as relate to the freehold, or things fixed to thi 
Tr. 1. G. 1. Freehold, i. e. only to ſuch caſes where the freehold ma 
by preſumption come in queſtion, Therefore in trove 
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or treſpaſs be bonis ofddrotisi of goods not fixed to the 
freehold, the plaintiff ſhall have his full coſts. So in 
treſpaſs guare clauſum fregit, and impounding his cattle, 
| becauſe; the impounding is a perſonal. injury, but then 
the defendant muſt be found guilty of the impoundin 


But in treſpaſs for breaking the plaintiff s cloſe, 3 Doug. 750. 
digging up the ſoil upon the place in which, &c. and 


taking and carrying away the ſame, it the defendant plead 
not guilty, and a verdict is found for the plaintiff, with 
damages under 403. and the judge does not ne he 
ſhall have no more coſts than damages. 


e 


In an action for an aſſault, and battery; and tearing 2 Term * 


the plaintiff's cloaths, if the jury find that the tearing was 
in conſequence of the beating, and give leſs than 405. 
damages, the plaintiff {hall have no more coſts than da- 
mages. 


No injury ſuſtained by the plaintiff . is merely con- 3 Borr. 1282. 


if the damages are under 40 6. 


| ſequential to the treſpaſs, will intitle him to free coſts, Stra. 645. 


Where the cauſe originally. began i in an inferior Court, 4 Mod. 37% 


and was 1emoved- into K. B. or C. B. the plaintiff ſhall 
haye his full coſts, though the damages under 405, and 
no certificate. 


There needs no certificate where it appears by the 1 Raym, 16. 


pleading that the intereſt of the land is in queſtion, as 


where a view is granted, So in aſſault and battery, if 
the defendant juſtify, for that admits the battery. But 


if the defendant juſtify, and thereupon the plaintiff make 
a new aſſignment, to which the defendant. pleads the 


general iſſue, the plaintiff will have no more colts than 


damages without a certificate. 
By 8&Sg W.c11; in treſpaſs, 1 it ſhall be wertified 


5 by the . that it was wilful and malicious, the 


plaintiff ſhall have his full coſts, although the verdict 
ſhall be for leſs than 405. 

By the 4 & 5 of William & Mary it is enacted, that if 
any inferior tradeſman, apprentice, or other diſſolute 


a perſon, ſhall preſume to hunt, hawk, fiſh, or fowl, (un- 


leſs ia company with the maſter of ſuch apprentice duly 


qualified by law) ſuch perſon may be ſued, and proſe- 
cuted for their wilful treſpaſs, in ſuch their coming on 


another's land; and if found guilty thereof the plaintiff 


ſhall not only recover his damages thre ſuſtained but ; 
his full coſts of ſoit, 


Secondly, Of, awarding defendants their coſts. 


By 23. H. 8.15.1 treſpaſs upon 5 R. 2. debt or 
8 Covenant upon any ſpecial fy on contt act, detinue, account 


3 charging 


r ͤ 6 — ee. > ones 
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charging as bailiff or receiver, caſe, or upon any ſtatute 
for any offence or wrong immediately done to the plain- 
tiff, if the plaintiff be nonſuited after appearance of the 
defendant, or any verdict againſt" ay the We 
ſhall have his coſts. 
2 Leon, g. This ſtatute does not nend to an es — Ce 
3 Leon. 9 gor to an action upon 8 H. 6. for a forcible entty, nor 
1 Brownl. 66. to an agtion upon 1 2 Ph, M, for an unlawful im- 
25. pounding of a diſtreſs, nor to an action for perjury upon 
the ſtatute of 5 El. nor to an affe, nor to an a ion gee 
by a ſubſequent ſtatute. 

By 4 Fac. 1. c. 3. If any perſon o commence an og 
of treſpaſs, or other action wherein the plaintiff might 
have coſts, and after appearance of the defendant become 
nonſuited, or any verdict paſs againſt him, the delenanb 
ſhall have his coſts. 

A defendant to an action on a penal ſravute, whede ibs 
plaintiff would receive coſts if he — mall have 
them if there is a verdict for him. / 

By the 8 0 9 W. 3. c. 11, in treſpaſs, aſſault, falſe 
. Imptiſonment, or ejectment againſt ſeveral, if any one or 
more be acquitted by verdict, every perſon ſo acquitted 
ſhall recover his coſts, unleſs the udge ſhall immediately 

after trial in open Court certify upon record, that there 
pow * reaſonable ground for making ſuch perſon a defen- 


3 Bur. 1723. 


2 Stra, 1015. 235 action of treſpaſs on the caſe; is not within th 


ee ſtatute. 
3 Burr. 1284. One of two defendants in replevin, cannot have his | 
1 I 355+ 


coſts if acquitted alone. 

Thirdly, Cy = waſte, tithe, ſei. fa, eien 

By the 8 80 9 I. 3. In all ations of waſte," debt for 
not ſetting out tithe; where the ſingle value found by 
the jury does not exceed twenty nobles; and in a ci. fu. 
and ſuits upon prohibition, the plaintiff ſhall recover his 
coſts; and if the plaintiff be nonfuited or diſcontinue, or 
a verdict paſs againſt him, the defendant ſhall recover dis 
coſts. 

Fourth, who are entitled to, or exempt from cofts, 

I. Executors or adminiſtrators, 


Hors vs, An executor or adminiſtrator pays coſts in all caſes 
3 "Px Bll where he is defendant. So when he is defendant, and 
k. 85. judgment is given for him, he ſhall have his coſts; but 
— when he is plaintiff, he ſhall pay no coſts; however 


— wr RR. muſt be underſtood to be when he is under a neceſ- 

B. R. ſity of naming himſelf executor or adminiſtrator, for if 
he were e yager no ſuch neceſfity, he ſhall pay coſts, 

n 
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It is diſcretionary in t 
ſhall have leave to diſcontinue without payment of coſts; 
if he has knowingly brought his action wrong, the Court 
vill not permit him to diſcontinue. but on payment of 
nls | 185 51 
| 30. Officers. | | F 3% | b{ | > 
By 7 Fac. 1 8. If caſe; treſpaſs, battery, or falſe impri- 
ſonment ſha!l brought againſt any [juſtice of peace, 
mayor, bailiff, conſtable,'-&e.- concerning any thing by 
them done by virtue of their office, they may 
7 iſſue, e. and if the verdict ſhall paſs with the 


An executor does not pay coſts on a nonſuit, but he; Burr. 1584. 
does on a judgment of non · pros, or for not going to trial 
purſuant to notice. | 


n the Court whether an executor. 4 Burr. 1984. 


3 Burr. 1451. 


1 Bla. 


S. C. 


plead the 


endant, or the plaintiff ſhall be nonſuited, or ſuffer 


any diſcontinuance thereof, the defendant ſhall have his 


double coſts allowed by the judge before whom the mat- 


ter is trie. | 
Note; The 21 Far. 1. c. 12. enlarges and makes 
perpetual this act. 


Rep. 451. 


Pe officer muſt get a certiſicate from the judge, that 2 Vent. 5 
the ation was brought againſt him for ſomething done Dou. 294. 


in the execution of his office, in order to entitle himſelf 
"to double coſts. | f 


In treſpaſs for taking a gun, the a diſcontinued Deveniſh a. 


artin, E » 


with leave of the Court, and upon motion for a direction 
to the maſter to tax double colts, upon producing an 
aſſidavit that the action was brought againſt him for what 
be did in the execution of his office as juſtice of peace, a 
rule was granted accordingly, the Court ſaying that 


where there was a verdict for the defendant; and no cer- 
tificate from the judge, (or after a nonſuit) a ſuggeſtion 


on the roll was proper, but that it was not neceſſary in 
the preſent caſe; for where there is a, diſcontinuance 
with leave of the Court, it is always upon payment of 


"3%; 


coſts; and therefore here it muſt be upon payment of | 


double coſts. 


3. Infarmers. 4. Party grieved. 1 


A common informer can in no caſe recover coſts, ex- 3 Burr. 1724. 


cept expreſ>ly given by the ſtatute; but in an action on 
a ſtatute by the party grieved for a certain penalty, the 
plaintiff ſhall recover coſts within the ſtatute of Glauceſ- 
ter, which gives coſts in all caſes where the party is to 


recover damages. But where the duty is incertain, as 


to recover treble damages e e the ſtatute of waſte, or 
N 16 bz 10 4 gang to val 


— eg Er IP 
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m4 © "oh 2 Ed. 6. for not ſetting ——— bun. 
tiff mall not have any coſts. £06) 

By 5 M. & M. c. 11. All parties: indifedy" — 

ing a certiorari to remove an indictment or preſentment of 
treſpaſs or miſdemeanor before trial had from the General 

or Quarter Seſſions, ſhal! before the allowance thereof 

find two ſufficient manucaptors, who ſhall enter into 


recognizance before one or two juſtices of the county or 


place in the ſum of 20 l. with condition to appear and 
plead, and to procure the iſſue to be tried at the next 
aſſizes, and ſuch recognizance ſhall be certified into the 
Court of K. B. and the name of the proſecutor (if he be 
the party grieved or injured, or ſome publie officer) to 
be indorſed on the back of the indictment returned; and 
if the defendant be convicted, the Court of K. B. ſhall 
give reaſonable coſts to the proſecutorg if he be the party 
rieved or injured, or be a juſtice of the peace, mayor, 
Daun, &c. who ſhall proſecute on account of any fact 
that concerned him as an officer to proſecute or preſent. 


2 Term Rep. A juſtice of peace who proſecuted a goaler to convic- 

47- tion, for ſuffering a priſoner to eſcape, committed by him 

| on a charge of ad was held not to > be ng to coſts 
under this at. © 

1 Term Rep, | If coſts under this act are taxed. in the life ame of the 

103. proſecutor, his repreſentatives are entitled to them, 


'though no perſonal demand was ever made by him. 
Rex. v. M. in- A party injured within the meaning of this act muſt be 
cleton, Nie. v ſuch a one as has received ſome real injury, and there- 
cher fore where the defendant was proſecuted for an attempt 
| to burn the houſe of J. S. and for that purpoſe ſoliciting 
a to aſſiſt her, it was holden that the proſecutors (who 
were M. and G. next door neighbours to J. S.) were not 
intitled to coſts, and it was ſaid neither would . S. if he 

had proſecuted, 7.04 

Defendants in informations: TRE 

55 18 El. c. 5. (which is made perpetual by: 27 Et. 
c. 10.) if any informer or plaintiff upon a penal ſtatute 


ſhall willingly delay his ſuit, or diſcontinue or be non- 
ſuited, or have a verdict againſt him, or e een , | 


he ſhall pay the defendant his coſts. - - 
Salk. 30, This ſtatute extends only to common iaformens, Sho 


are to have the benefit of the penalty, and not where the 


mares Fa part of it is given to the party grieved. 
Salk, 30. N. B. Proſecutors = n NN e 2s com- 
| mon informetrs. | 


8 532 


ptocure the ſame to be tried, or if upon ſuch tria 
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There is a proviſo that it ſhall not extend to any officers a Raym. 
who are uſed to exhibit informations, but it muſt appear. 1335 
upon record, elſe the Court will take him to be a com- 
mon informer, and will not admit affidavits to the con- 
trary»:/ 


By 4 & 5. & M. 4. 18. the informer is to enter into 


a recognizance of 200. to proſecute the information, and 
abide: by ſuch orders as the Court ſhall direct; and. if 
the proſecutor do not, within one year after iſſue jones 

a ver- 
dict paſs for the defendant, or. in cauſe of a nolle proſegui, 
the Court of K. B. is authorized to award the defendant 
his coſts, unleſs the judge before whom ſuch informa- 


tion ſhall be tried, ſhall at the trial in open court certify 


upon record, that there was a, reaſonable cauſe for exhi- 
biting ſuch information. 


Deſendant on acquittal is not entitled under this act, 2 Term Rep. 


to colts beyond the extent of the recognizance entered 15 
into by the proſecutor, -/ 858 n 
lf there be ſeveral defendants, ſome. of which are ac- Salk. 190. 
quitted and others found guilty, none of them ſhall have 

coſts, for till 8 & 9 V. 3. c. 11. the plainſiff never paid 


coſts in any action if but one defendant wer found guil- 


ty, and the 4 f 5 W. & AM. cannot be inter\ded to make 
proſecutors otherwiſe liable than as plaint 
other actions. Nenn 1660] 
x; Fifthlyg. Cofis: in Traverſemn . hot 4 
Te ſtatute of G/ouerfter extends only to give coſts in 


actions real, perſonal, and mixed, therefore :thaverſ.s. of 


inquiſitions are not within it. And n 
not au action but a traverſGGGGF. 


- A hoclanter is Str. 06g. 
Sixthly, Coſts where doubled. 8 


Where damages were before recoverable, and-are by 


any ſtatute increaſed to double or treble the value; coſts 
alſo as paicel of the damages thall likewiſe be doubled or 


trebled. 5 


But where a ſtatute gives damages double or treble, __ 
where no damages were formerly recoverable, no coſts 
Mall be allowed, . 


Seventhly, How to be aſſeſſed where pleadings double. 


By 4 & 5 Aun. c. 16. any defendant or plaintiff in re- Doug. 683. 


plevin may, with leave of the Court, plead as many ſe- 
veral maitets as he ſhall think neceſſary for his defence, 
provided that if any ſuch matter ſhall upon demurter 
joined be judged inſufficient, coſts ſhall be given at the 


diſcretion of the Court; or if a verdict ſhall be found 


upon 
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fendant, coſts ſnall alſo be given in like manner, unlefs 
the judge who tried the ſaid iſſue ſhall certiy, that the 
ſaid defendant or plaintiff in replevin had a probable 
cauſe to plead ſuch matter. | asbl 51 

In treſpaſs the defendant pleaded not guilty and ſeve- 
ral juſtifications upon the trial the plaintiff not proving 
bis poſſeſſion in the locus in quo, the defendant had a ver- 
dict, and by direction of Deniſon J. the verdict was en- 


tered upon the general iſſue only; upon which there was 


a motion for a venir? de novo. But the Court refuſed the 


motion, Fe the verdict was compleat, and deter- 


2 Dur. 74. 


xr Term Rep. 
266, 


mined the cauſe, that the plaintiff was not entitled to 
damages, though they ſaid the ' plaintiff might have in- 
ſiſted to have a verdict entered on the other iſſues, for the 
ſake of coſts, which he would be entitled to, unleſs the 
judge certified, that the defendant had probable cauſe to 
plead ſuch plea, h | | nbn⸗! 
The defendant pleaded two pleas, on one of which iſ- 
ſue was joined, and to the other there was a demurrer. 
The iſſue was tried firſt and the plaintiff obtained a ver- 
dict, then the demurrer was argued, and there was on 
that judgment for the defendant, Ihe Court held that 


the defendant ſhould have the coſts of the demurrer, and 


that there ſhould be no coſts on either fide for the trial, as 
it appeared upon the whole, that the plaintiff had no 
cauſe of action, but that the defendant had pleaded a falſe 
plea. Fw, | 
is ſufficient in law, and has a verdict on all the iſſues ex- 
cept that joined on the inſufficient plea which is found 
for the defendant, and afterwards judgment 1s entered up 


for the plaintiff, he ſhall not be allowed any coſts on 


2 Term Rep. 
$35» 


iſſues were joined, 
Term Rep. 


391. 


the iſſue found for the defendant. { 
Ik ſome of the iſſues in replevin are found for the 
plaintiff, which intitle him to judgment, and fome for 
the defendant, the defendant muſt be allowed the coſts of 
the ifſyes found for him, out of the general coſts. of the 
yerdict, unleſs the judge certify that the plaintiff had 
probable cauſe for pleading the matters on which thoſe 
If one of ſeveral pleas pleaded by the defendant, be 
adjudged bad on a demurrer to the plaintiff's replication, 
the plaintiff is entitled to have the coſts of thoſe plead- 
iogs deduCted from the coſts taxed for the defendant upon 
the poſtea, if afterwards upon trial of the iſſues joined on 


upon any iſſve in the ſaid cauſe for the plaintiff or de- 


If the plaintiff take iſſue on ſeveral pleas, one of which 
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| ſhall pay the whole expence occafioned thereby, and in 
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the other pleas, the defendant ſhould have a verdict, eren 


though it ſhould appear on the whole of the record, that 


the plaintiff had no cauſe of action. © | 

But where a declaration conſiſted of two counts, and 2 Burr. 1232, 

the defendant demurred to one, and pleaded to the other; 

and had judgment for him on the former, but à verdict 

againſt him on the latter; the Court held the plaintiff to 

be intitled to coſts on his verdict, but the defendant to 

none on his demurrer. | „ 
So where there are iſſues joined on ſeveral counts, and pong. 652. 


on ſome a verdict for the plaintiff, and on others for them, 2 Bla. Rep. 


the defendant ſhall not have coſts on that part of the de- 800, 1199. 
cord on which verdict is found for him. ; 
If a declaration in treſpaſs conſiſts of one count only, r Term Rep, 
and the defendant juſtifies part of it, and the plaintiff 836. 
new aſſigns without taking iffue on the ſpecial plea, and 
obtains à verdict, he is intitled to the coſts of all th 
pleadings, R910 f wy 
If one of ſeveral iffues in a quo warranto information, 1 Term Rep.” | 
is found ſor the proſecutor, on which judgment of ouſter 453. 
is given; he is intitled to cofis on all the iſſues. 
Eightly, Where a ſpecial jury. | * 
ho moves for the ſpecial jury 


the taxation of coſts be allowed no more than if it had 
been à common jury; unleſs Ke vp certify that it was 
2 cauſe proper to be tried by a fpecial jury: and the ſpe- 


cial jury ſhall have only what the judge allows, not ex- 


ceeding one guinea, | 
Ninch, As there are ſome cafes 3 to coſts which 


oould not be taken notice of under the foregoing heads, 


DAS not be improper to inſert them together in this 
ace. | . 3 | s | 

One defendant gave a general releaſe to the plaintiff Darlow, v. , 
after the cuſts of nonſuit taxed, and upon motion he was Colliſon, Tre | 


ordered to pay the other defendants then ſhares. © 1 


Coſts upon feigned iſſues abide the event of the verdict Herbert, u. 
in like manner as if it were an adverſary ſuit, ny "LP, 

In croſs actions of aſſault each party being nonfuited, Posse. 
$. had his coſts taxed at 94. 103. and b. his at 13 J. 10 5. Smith & Econ 
whereupon he moved to be at liberty to deduct the 00 25 0.2. 
91. 10s, out of the 131. 10s. paid by him into the ſhe- 5, pp... 
riff's hands; rule to ſhew cauſe, but the defendant not 
conſenting, the Court ſaid they could not do it, | 


So where 'a' plaintiff being nonſuited, the defendant vin, 42 


doo out a ff, fa. and levied part of the coſts, and at the Crabb, E. 24 


ſame ©: 2. 


ſame time took out a ca. /a. for the reſt, and took the 
plaintiff in execution, which being irregular, the Court 
- ſet it aſide with coſts ; the defendant moved that the pro- 
ceedings againſt him on account of theſe coſts ſhould be 
ſtayed, upon his entering up ſatisfaction upon the judg- 
ment obtained by him for the ſum at which the coſts for 
the irregularity were taxed, and upon ſhewing cauſe the 
Tule was made abſolute. PF Fan 4 jor 
The Earl of Motion for judgment as in caſe of a nopſuit,- and that 
Leiceſter v. the maſter ſhould tax the coſts for not going on to trial 
E at the ſame time, refuſed, for the coſts in the two caſes 
ought not to be blended, being founded upon different 
: rights: but if on ſhewing cauſe againſt the judgment of 
nonſuit, the Court give the plaintiff till fucther time, it 
is always on paying the coſts ſor not going on to trial, 
AAunleſs there were a countermand in time. 10 
x Term Rep. If the plaintiff reſide abroad, the Court will ſtay pro- 
25. 362. gcceedings till he give ſecurity for the coſts. 
x Term Rep. There are dots three inſtances, where the Court will 
%  _ interfere to oblige the plaintiff to give ſecurity for coſts, 
the firſt is where an infant ſues; the Court will oblige 
the procheinamy or guardian, or attorney to give ſecu- 
rity for the coſts; 2dly, where the plaintiff reſides abroad, 
in which caſe the Court will ſtay the proceedings till ſe- 
curity is given for the coſts ; and ,zdly, where there has 
EY been a former ejectment, in which caſe the Court will 
ay the proceedings in the ſecond ejectment, till the coſts 
of the firſt. are paid. er 
2 Bla. Rep. After a nonſuit, the Court ſtaid proceedings in a fe- 
4, Rep cond action between the ſame parties, for the ſame cauſe, 
511. until the coſts of the nonſuit were paid; and that not- 
Bubis withſtanding the plaintiff was a priſoner at the time of 
dWriaging the ſecond action, and ſued in forma pauperis. 
x Term Rep, A plaintiff is entitled to all the coſts, till the time of 
629. 21. the defendant's paying money into Court, notwithſtand- 
ing he afterwards proceeds in the action. | 
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IN D E X. 


X. 


4 Of the judgment, 15. 


E. N D E N 


Abatement by the Death 


of Parties. 


F one of two, or more, plain- 
tiffs or defendants die, and the 
cauſe of action ſurvive, ſuit 
does not abate, Page 164 
Nor if plaintiff die after interlo- 


cutory judgment. ib. 


Death of plaintiff or defendant 
between the verdict and judg- 
ment, not to be alledged for 


ertor. 16 s 


i 


Account, | 


This action but rarely * 120 
In what caſes this action lies, ib. 
Of the plea of ne ungues receiver, 


ef ib, 


Adultery. 


The damages depend on the par- | 


ticular circumſtances of the 
caſe, 2 
The evidence allowable in miti- 
gation, 2 
Ver bal confeſſion of wife not evi- 
dence, | th, 
A marriage in fa mul be prov- 


Annuity. 


Action for the conſideration of 
an annuity lies, although the 
bond void for want of regiſt- 
ring. Page 143 


Arreſt. 


Good on a Sunday for treaſon, 
felony, and breach of the peace, 


61 
Not neceſſary to ſhe the war- 
rant unleſs required, ib. 


Aſſault and Battery. 


| 
What aſſault i 18, S 14 


What battery is, i 


Plaintiff cannot give in evidence 


a conviction for the ſame dat- 
tery, 15 
Tbree ſorts of 3 to Sr 
action, by inficiation, matter 
of excuſe, and juſtification, 7b. 
How thele are to be pleaded, 17 
Son aſſault cannot be given in 
evidence, but muſt be pleaded, 


th. 


If there be a maim or wound, 
Court may encreaſe the dama- 
es upon view of plaintiff, 18 
—But the wound muſt be proved 
- the ſame, x xg 
| Limitation 


I N D 


urg Hur iN Page 19 


Aſſeis. 
In Leland are aſſets here, 138 
Aſſignee: 
Vide bantrage. | 
 Aﬀtze. 
Of novel diſſeiſin and mort d'an- 
_ ceflor, 110 
ARual ſeiſin neceſſary, 111 


| Evidence, | 114 
| Aſſumpſit. 


The nature, effect, and expe- 
diency of this action, 120 
For what it lies, ib. 144 
—Againſt the Sheriff for IA 
levied, 123 | 
—Þy a l6ttety-office keeper for 


money paid, ib. 
For exceſfive intereſt on a 
pledge, ih. 
Ho far huſband liable on wife's 
contracts, 125 
Conſtruction of the ſtatute of 
frauds, ib. 


Where the undertaker Bes le 


eredit to the party, action lies 
againſt both, 5 136 
Evidence, 144 
Mutual promiſes, 145 
Ex nudo paftonon o ratur actio, 146 
Limitation, ib. 
—— with reſpect to exe- 
cutors, 147 
Non aſſumpſit infra ſex annos, ib. 
What ſufficient to take caſe out 
of the ſtatute, | 147 
| Plea, h e eee 


E X. 


Attorney. 


Not to fue for fees until a e 


after bill delivered, Page 142 


Of taxing their bills, ib. 
* 
Bailment. 
Different kinds of, and how far 
bailee chargeable, 70 
Bankropt. 


What e to be proved by 
aſhgnees in an action, 


What conſtitutes an act of bank- 


ruptcy, 34 
Who may be a bankrupt, 16. 
Innkeeper, 35 
The buying and ſelling muſt be 
of perſonals, 306 
A man cannot be a bankrupt for 
debt contracted during infan- 


vY' 7 
What kind of denial or ablentigg 


conſtitutes an act of bank- 
rup te; ib. 
As to acts committed by con- 
ſent, 38 
Giving preference to creditors, 
39 


Proof of the commiſſion, 40 
— of the aſignmeat of ee 


Debt debitum in preſenti ſed 2 
vendum in futuro may be prov- 
ed, ib. 

Creditor without notice not 
compellable to refund money 
received on account, 42 

Contra where payment made in 


Tender, 151 


os What 


| anten of baaliewpicy, | 


O 02 . 


2 
** 


0, 


1 N D E X. 


What kind of property ſubjects 
goods to the bankrupt laws, 


Page 42 
Conveyance of effects, except on 
marriage, not valid, 44 


Baron and F eme. 


How far huſband liable to his 


wife's debts, 126 
Cohabitation only evidence of 
huſband's affent, 127 


Separate maintenance, ib. 
Bills of Exchange. 


Given for money won at play |: 


void, | 130 
— given on an uſurious 
contract, ib. 

Of the notice neceſſary on non- 
payment with caſes, 131 

No laches of holder will dif- 
charge acceptors. 132 

| Proteſt, > 


134 
Acceptor liable although the bill 
be forged, | ib. 


Bill of Exceptions. 


Nature and reaſon of, 267 


Ought to be on ſome point of 


law, ib. 
Of judges refuſal to ſign the bill, 
ib, 


—_—— 


* 


* 


C 
Carrier, 


* of a veſſel not liable be- 
yond the value of the ſhip and 
freight, unleſs inſerted in bill 
of lading, 68 

Ne. in caſe of fire, ib. 


How far carrier anſwerable for 
money, &c. without ſpecial 
acceptance, Page 

In caſe of robbery anſwer a0, 3 ib. 


Caſe, 


On falſe return by ſheriff, 62 
— Eſcape, 63 
— Wilful miſbehaviour i in office, 
DE 

— Againſt marſhal for refuig 
declaration, a 


Evidence neceffacy in action bo 


For negligence, ignorance, or 
miſbehaviour of a perſon in 
his trade, 71 

— Conſequential damages, 72 

— Diverting a watercourſe, 16. 

— Darkening windows, ib. 

— Diſturbing a commoner, 73 

— A ſeat in the church, 74 

— The profits of an office, i. 

— Keeping a dog uſed to bite, 

ib. 

— Digeing in the bighway, ib, 

_ Detaiving a man's tools, 75 

— Enticing away plaintiff's 
wife, ib. 

— Maliciouſly ſuing out com- 
miſſion of bankrupt, 


itſelf oecaſions a prejudice, 
treſpaſs vi et armis will lie; 
but where a conſequence of 


per remedy is an action upon 
the caſe. ib. 


Challenge. 
Vide Jury, | 


| Converſion, 


The party a witneſs, "* "BY 
Againſt a carrier, +09 - 


Rule, Where the immediate aR - 


the act is prejudicial, the pro- 


T N E X. 


Converſion. 


Covenant. 


Evidence neceſſary to eſtabliſh a | What words neceſſary to create 


converſion, Page 44 
Re-delivery will not do away 
the converſiog, 46 
Of converſion by baron and feme, 


ib. 


Coſts. 


Where damages not recoverable 


before the ſtat. of Glouceſter, 
no coſts, though given by ſub- 
ſequent ſtatutes, to be reco- 
vered, 276 
In perſonal actions, if damages 
under 40s. given no more coſt 
than damages allowed, unleſs 
the judge certifies, by ſtatute 
27% 23- Car. 2. : th, 
Conſtruction of this ſtatute, 277 
Defendant acquitted in treſpals, 
aſſault, &c. to have coſts, 278 
Of coſts in waſte, tb, 


_ Of executors, a 


Of juſtices, mayors, &c. 


279 


=—— Of informers, and the 
party aggrieved, ib. 281 


——— On paying money into 


Court, 284 


| Defendants on certiorari to give 


recognizance for coſts 280 
Coſts of defendants on informa- 


tions, 1 
Of double coſts, 46, 
. On pleading double, 281 
Colts of ſpecial jury, 283 


Vide art. Jury. 


Coſts in feigned iſſues abide the 
event, | 28 
In what cafes Court will ſtay 
proceedings till plaintiff give 
ſecurity for coſts, 1b. 


a covenant, Page 152 
Covenants real deſcend to the 
heir, „ F424 
Covenant not to aſſign does not 
prevent granting an under 
leaſe, 5 154 
In what caſes the action of co- 
venant lies, ib. 
Conſtruction of covenants, 156 


Mutual covenants, 160 
| Under the uſual covenant to pay 
rent, leſſee liable to pay thouah 
premiſes burned, 161 


1 


tt. 


D 
Damages, 


For damages, vide the reſpective 
actions as ACCOUNT, CASE, 


&c. 


Debt. 

Plaintiff to recover the ſpecific 
ſum, 162 
In what caſes this action will 
lie, | 163 
If for money debet & detinet for 
goods detinet, _ ib, 
Of executors, 164 
Plea, ; ib. 168 
Proof, | 166, 170 
Debt on bond, limitation by pre- 
ſumption, 168 
Venue, 171 
Mutual debts, 172 
under bankrupt- 

ey, 173 


Accepting ſecurity of an equal 
degree noextinguiſhment, 175 
| Deceit. 


| 


Breach, 157 


1 


al 
75 
L 


N 


ö Deceit. 6 
ien 


Caſes for which this action lies, 
945 en ee eg 4 
If the ſeller were out of poſſeſſion 
at the time of the ſale, 28 
Variety of deciſions concerning 
warranty, ib. 


| Deed. 


Vide EviDENCE.. 
Whoever claims by deed, ought 
to make profert with caſes, 237 


Of apt and proper words in a 


deed, ib. 
Diiefecis. 


In what caſes amendments al- 


nee,, 26 
Verdict aids a title defectively ſet 
out, but not a defeCtive title, 


ib. 
Miſpriſion of clerk and jeofails, 
0 270 
Modern conſtruction of the fla. 
tutes of jeofuil, ib. 272 
Actual amendment never made, 
but the error overlooked, 272 
Judgment not to be ſtayed for 


Demurrer. 


Ot joinder in demurrer, 261 


To evidence admits it to be true, 


ä 265 
Only admiſſible where a doubt 


of law ariſes, ö ib. 
On demurrer to evidence jury to 


de diſcharged, 266 


Detinue. 


Lies for the thing in ſpecie, and 


alſo for damages, 49 


| 


Againſt whom it may be brought, | 


| 5 «44%, Page' 50 
Of the declaration, ib. 


As to huſpand ſuing for things 


riage, ib. 
Seller cannot bring detinue of 


of his wife taken before mar- 


credit given to the buyer, ib. 


Of detinue on penal ſtatutes, 51 
Of judgment in this action, 16. 


Diſtreſs. 
If outer door open, inner one 
may be forced, 78 


Diſtreſs for rent or poors rate not 
unlawful for irregularity, ib. 
To maintain action for diſtrain- 
ing, plaintiff muſt have poſſeſ- 
ſion, ; 5 4341 79 
Juriſdiction, _ 1b. 
Conſtable not anſwerable al- 
though warrant deſective, ib. 


Of ſelling diſtreſs, ens 


Doomſday- Boh. 

Evidence of ancient demeſe, 2 36 
Dower. © 

Of damages on a writ of dower, 


3s. «ET 
7 — muſt be after de- 


mand, # 110 
Of the meſne profits, 111 
„ 
Eſcape. 
Vide CAsk. 
Ejectment. a 
Deſcription of this aRion and its 
effect, +> 2 90 


U MManner 


5 
; 
7 


INDE x. 


* OO of ſerving declaration, 


Page 0 
Penalty on tenant not giving 
notice, ib. 


| On ejectment by mortgagee, pro- 
ceedings to ſtay on paying 
principal, intereſt, and coſts, 

g1 

Of ejectment by leſſor for non- 
payment of rent, ib. 
— —— on tender of rent 
and coſts to be ſtayed, 92 
Of the rule to confeſs leaſe entry 


and cler, 16, 
Where the houſe is empty, 93 
Diſcontinuance, 94, 96 
For what ejectment lies, 95 
Limitation, 1 
Evidence, ib. 103 
Of laying the demiſe, 9 
Declaration cannot be amended, 

| 100 

Of plaintiff's title, 101 

On what terms Court will ſtay 

en | 104 
Evidence. 


Rxcorys. l of the high- 


eſt nature, 212 


— — A general act of Par- 
ent need not be pleaded. 
ib. 

And a private act is 


evidence to the jury, ib. 


— Diſtinction on at- 
taint, 8 ib. 

— — What is a public act, 
213 

— — Printed book how far 
evidence, 216 
— Of copies of records, 
F 217 
ExzmMepLirications under the 
broad ſeal, ib. 


of the court, Page 218 
LazTTERS PATENT, zb. 
5 worn copies, 219 
Office copies, ib. 
Verdiat evidence only between 

the parties, 221 

— and then only in certain 

cales, | 222 
WRITS, 423 
PUBLIC MATTERS NOT OF RE- 

CORD, ib. 


Proceedings in Chancery, 224 


Court rolls,, 224, 225 
Confeſſion by letter, 225 
Voluntary affidavits, 227 
———— copy thereof not evi- 

dence, and why, ib. 
Depoſitions, VE] 228 
——ů Per petuam rei me- 

moriam, 229, 231 
Indictment, 5 
Decree, -- 232 


Probate of will evidence 45 to 

perſonal eſtate, 234 

The ledger-book as to real _ 
7 

Regiſter of baptiſms, &c. 235 

——- of the Navy-office, 237 
Surveys, 2 


Of private Evidence be- 
tween Parties. 

| apt] 

Deeds, 237, 241 

Of the profert, - 238, 240 

Livery and ſeiſin, 239 

Eftates in grant, and things that 
lie in livery, 240 


\ Tradeſman' $ erer, 245 


| Of 


ExEMPLIFICATION under ſeaf 


Rolls of the Herald's- office, ib. 
| ary | 


Of making a party to ptevent 


his teſtimony, 248 
Of a particeps criminis, ib. 
Huſband and wife, 249 


What kind of reſtraint is deem- | 


Ot juſtification by an officer, ib. 


I N D 


Of Evidence viva voce. | 


What 'kind of intereſt in a wit- 
neſs objeCtionable, 246, 250 
Counſel and attornies called to 
teſtify, | 247 


Perſons excluded from giving 


evidence, 253 
Infidels, 254 
Children, 255 
Hearſay, ib 


Proceſs to compel a witneſs to 
teſtify, - 256 


r 


Exceptions. 


Vide BILL os EXC EPTIoxs. 


9 KFA 8988 


—— 4 —_ 
* . 


F. 
Falſe Impriſonment. 


ed fo, I 


9 
In what caſes an action will lie, o 


20 


Where a peace officer and ano- 
e A ae 21 
Juſtices, mayors, &c, their pri- 
vileges, 1b, | 
Fieri facias, 


1 


Uunder a fie. fa. the goods of the | 


; . debfor only liable, 
But under a ev. fa. the cattle of 
a ſtranger, 1 


'The fe. . firſt delivered to the 
ſheriff, ought to be firſt exe- 


cuted, ib. | 


1 
Formedom:; 
Limitation of this writ, 108 


Of the plea and allegation with 


Cailch, - ib. 
Fraud. 


Conſtrud ion of the ſtatute of 
frauds, with caſes, 135 
Leaſe by parol to commence af- 


ter the expiration of a ſubſiſt- 
ing one valid, 171 
Funeral Expences. 
W hat uſually allowed, 140 
G 
Grant, 


What particular rights are de- 
ſcribed to be in grant, 239 
How they are to be claimed, 16. 


«©. aA. r FS” TY 


H. 
Heir. 


On rien: per deſcent plaintiff muſt 


| prove aſſets, 169 
In debt heir may give evidence 
of an extent, ib. 


Diſtinction between purchaſe 


and deſcent, ib. 
If the heir alien before action 
brought he is liable, 170 


|  Heralds Office. 


The books evidence of a pedi- 
mer, 236 


Hus 


; & 


What neceſſary to be done 


8 
1 1 


Incumbent on every man to take 


Caſes in which an action lies, 


If he ratify when of age he is 


1 * D 
„ür and Cry. | 


In what caſes this action lies, 
with caſes, Page l 07 


plaintiff to maintain it, 178 
Limitation, : 180 


— — — —_— 


5 I. 
Iojuries. 
care, 22 


although the injury not com- 
mitted wilfully, 23 


Inn- Keeper. 


In what caſes anſwerable for the 


oods of his gu eſts, 71 
| of the proof in an action againſt | 
bim . ib. 
Infant. 
Liable for necefſaries, 151 
— but not for money lent 
to purchaſe them, 150 


— nor on an account ſtated, ib. 


bound, 151 
Liable tor hecefliries fot his wite, 
ib. 


Judgment. 
Of pleading judgment by an _ 


ecutor, ' 


139 
Executor ſuffering Judgment by 
E, 1401 


default admits a 
Aliter of a cognovit act ionem, ib. 


| Juries. 


The ſheriff to return one pannel 
for all cauſes, 258 | 


1 


E X. 


No ſpecial jury on a | Writ of en- 
quiry, Page 258 
T bo method of ſtriking a ſpecial 

ury, ib. 
Of the coſts of a ſpecial} jury, 2 59 
Of a view, 


Of challenges, 3 5 
Jury to be attended by an officer, 
and why, 261 
What jury may call for after the 
charge, 262 
Fineable to eat, . 


Court will net admit the oaths 
of part of the jury to provethe 
verdict WAS improperiy given, 

ib. 


Juſtices of the Peace. 


No writ to be ſued out againſt a 
juſtice ex officio, till after a 


month's notice, 22 
— In which time he may tender 
amends, tb, 
Limitation of actions againſt 
them, "80, 
L. > 
Leaſe, 


If ld be let for a year, and ſo 
on, as long as both parties 


agree, this is a leaſe for two 
years certain, 81 
Legitimacy. 


Of «the evidence admiſſible to 
prove it, 105, 107 
Limitation. 
| | 
For the limitation of actions, vide 
the reſpeRive titles, as Ac- 
count, Aſſault, &c. 


by 


* 


Malicious 


nd ſo 
ar ties 
r two 


81 


dle to 
„ 107 


8, vid 
s Ac- 


licious 


IND 


Malicious Proſecutions, 


Where an action for a malicious 


proſecution will lie with caſes, 


| Page 10 
Some damages neceſſary to ſup- 
port it, f 11 

Of the proof, | "FN 
Of the Evidence, ib. 


An action cannot be maintained 
for a proſecution before a na- 


val court martial, 13 
Of the defence, ib. 
Mandamus. 


Deſcription of this writ and its 


uſes, Ns 7} 
Of the rule to ſhew cauſe ib. 
The evidence neceſſary to pro- 

cure the writ, 192 
In what caſes it is granted 193 
Action lies for a falſe return 

thereto, 194 


alſo for ſuppreſſing the- 
10 


truth, 


| ib. 
muſt be brought in K. B. 
| tb 


and why, 


* 


In what caſes an information lies 


7 


for a falſe return, 195 


Return muſt be made to the fir 


writ, | ib. 
Of the pleadingson the return, ib. 
Attachment iſſues for want of A 
return, tb, 


Of damages, | 46, 


The writ is in the nature of an 


action, and error lies upon it 


. f 19 
How the writ muſt be directed, 2b, 


What it ſhould contain, ib, 


Exception muſt be taken after 


the return, 


197 


What deemed a good return, 26, 
Ot a peremptory mandamus, ib. 
Ol Corporations and amoval, 200 


E * 


Of the execution of the amoval, 
Page 200 


Marriage, 


Penalty on parſons ſolemnizing 
in any other place than a 
church, and by bans or licence, 

| | 106 

No action to charge any perſon 
upon conſideration of mar- 
riage, unleſs the agreement, 


Sc. be in writing, 135 
N 
Navy- Office. 
The boołs evidence of death, 237 
New Trial. 


Cannot be moved for after mo- 
tion in arreſt of judgment, 273 
The granting abſolutely in the 
diſcretion of the Court, 274 
On what grounds the Court will 
grant one, ib. 
The method of proceeding to 
obtain it, N 275 
Never granted in penal actions 
after verdict for defendant, ib. 
—— nor in criminal proceed- 
ings, hs 


P 
Papiſts. 


Diſabled from preſenting to a 
benefice, Ei 116 


8. 
Penal Statute 
General rules concerning them, 


3 
Conſtruc- 


INN 
| Confrugion of ſeveral ſtatutes, 


Page 188 
Iuformer cannot compoundyith-| 
'out leave, | "7: © is 


Plcas puis dacrein continu- 


ance. 
| Deſeripion of them, | 6, 
If plea over-ruled it is a confeſ- 
+: ok of the iſſue, 264 
Not pleadable but with conſent 
of the judge, ib. 
- Plene Adminiftravit. | 
How debis of a higher nature 
mould be pleaded, 129 
Priſoner. 


If gacber refuſe to ſhew priſon- 
er to the creditor it is deemed 
_ Eſcape, | 
£ Prohibition. 
For what the Courts at Weft- 


minller will grant it, 209 
Of the Suggeſtion, * tb, 
One ſhilliog damages to be given 

and why, 1b, 


Of plea where there is no defec- 


tus triatienis, 210 


| 


Of ibe verification of the ſug- ; 


* EP 66 i 


E X. 


Diſtinction of payment to order 
and to bearer, Pag. 129 
Of proper notice, b S, 
Evidence, ib. 
Put by ſtat. on ſame footing as 
bills of exchange, 133 
Vide BiLLs of ExCRHANGE. 
T6 be negotiable muſt be made 


payable at all events, 134 
3 

Quare impedit, | 

Deſcription of this action, 114 


In what caſes it is the proper re- 

medy, 115 
What the jury are to enquire, ib. 
Of the damages, th, 
Of pleſentments by lapſe, 116 
Of error, ' b 97 


Quo warranto. 


For what an information in the 
nature of aquo warranto lies, 201 
Not to be filed without leave of 


the Court, 1 
Method of proceeding to obtain 
leave . 


Defendant muſt juſtify or diſ- 

claim, cannot Kare non cul. ib. 
Of corporate bodies 203 
Whatever gained by uſage may 


pe 211 


Promiſſory Note, 


W hat words neceſſary to import 
a promiſe, 3 
May be indorſed and action 
brought thereon, th. 


Note payable to a feme ſole who 


marries muſt be indorſed by 
tbe huſband, rs 
—— ſo in caſe of death by an 


executor, ib. 
Of the proof it in an action 1 an 


indorſee, 16 


be claimed by preſcription, ib. 
Of the operation of a new char- 

ter, 204 
Limitation, ib. 
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R. 


Rent. 
Vide DisTREss, 


Replevin, 
Where the ſheriff has redelivered 
the goods this action is in the 
- Aetinnet 1 


ivered 
in the 
inue t 


in execution, 53 


Sheriff to take bond for proſe- 


Plaintiff to recover treble dama- 


ND 


d:tinuet ;, but where the de- 
fendant retains them in the 
detinet, Page 52 
Advantage of ſuing i in the ane 
7 
Sheriff cannot make replevin 
where the perſon taking claims 
a property in the goods, ib. 
or where goods are taken 


Executors may bring replevin on 
a taking in vita teſlatoris, 16, 


Of the declaration, ib. 
Non cepit, the general iſſue in 

this action, 54 
Of avowry, ib. 57 


Difference between juftifieqias 
and avowry, 55 
Of avowry for rent due at A 


later day, ib. 
A bailiff is ſaid to make cogniz- 
ance not avow, 1 9. 


Of Coſts and damages, 56 
Writ of enquiry and of ſecond 
. deliverance, 57 

f the plea, 58 


cuting the ſuit, 59 
wm—_— an{ycrable for inſuffi- 


cient pledges, ib. 
KReſcovus. j 
What it is, 60 


ges if the diſtreſs be for rent, ib. 
Proof neceſſary to ſupport the 

action, 61, 
If the party reſcued were taken 

in execution,ſheriff may main- | 


tain an action againſt the rei- 
cuers, ib. 


—_ _ „ „ 


te Ig © 


| Of the proof neceſſary to GR” 


port the action, Page A 
Confeſſion of the under-ſheri 


evidence, 1 


Under ſheriff anſwerable till a 
new ſheriff appointed, 65 
May retake a prifoner on meſne 


proceſs, ib. 
——Aliter if in execution, ib. 
Tagive a note of priſoner's beſos g 


in cuſtody, 
Vide ESCAPE, 


Slander. 
General deſcription of ſlander, 3 
If ſpoken of a peer ſcandalum mag- 
natum, and how puniſhed, 16. 
How the words ſhall be con- 
ſtrued in both caſes, 
Caſes ſhewing in a variety of in- 


- ſtances what words are held ta 


be ſlanderous, ib. 7 


The ſubſtance of the words ſuffi- 


cient to be proved, 5 
Selling a libel prima facia evi- 
dence of publiſhing, 
The ev idenceneceſſary to ſupport 
the action, 7 
Of juſtification that the words 


ſpoken are true, th. 

* - that defendant 

ſpoke #3 coontet. .- | 

Of damages, ns 2 

Cofts, NY 

Fimitation, 10 
Subpœna. 


Vide Evivence. 
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T 


Tender. 
W hen to be pleaded, 151 


Sheriff. 
Caſes in which the ſheriff is liable 


to an action for an eſcape, 63 


\ 


Cannot be pleaded after an im- 


parlance, Sat © 
What necefiary to be proved, ib, 
Tube 
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INDEX. 


Tithe, . 


Of the action given by the 20 
and 3d Ed. VI. for not ſetting. 

out of tithes, Page 181 
Conſtruction thereof, ib. 


Proof, ib. 
Extends only to predial tithes, 
184 


Trades. 


ConftruNion of 5 Eliz. c. 4. tor 
preventing perſons from ſet- 
ting up trades not having ſery- 
ed an apprenticeſhip, 185 

None but what were trades at 

the time of making the act 
within it, 
a money partner ho does not 


iaterfere with the trade, 186 
Of coſts, 187 
© Journeymen, . ib. 
Traverſes. 


Of the two ſorts, of offices, 206 
Of the ancienCfuit by petition, 
ib. 207 
| Difference of traverſe from mon/- 
trans de droit, 206 
Of the pleading, 207 
Of a lunatic traverſing the in- 
quiſition, ib. 


Ot traverſe on the writ of Noc- 


tanter, 208 
Of . d tb. 


. Treſpaſs. 
Where a treſpaſs is by ſtatute 


made felony, the treſpaſs is 


merged, 29 
Where one to whom the law 
giyes authority abuſes it, treſ- 
- - paſs the proper remedy, - - 1 
Of juſtification, 

Oft the proof, or 


. Of leſſee for years cutting gt 


ber, 


ib. 


Tenants per autre vie holding 
over treſspaſſers, Page 81 
| What intereſt neceſſary. to main- 
tain treſpaſs, ib. 
Of the declaration, ib, 88 
—— plea and replication, 84.88 


—— aggravation, 8 
—— juſtification, 8 
Trover. 


In what caſes this action lies, 29 
Converſion the giſt of action, ih. 
A ſpecial property ſufficient to 

ground the action, 30 
Property ſufficient without poſ- 

ſeſſion, ib. 
If a ſon give away money of the 
father, trover lies againſt the 

donee, 32 
In what caſes the act of the (cr- 


vant binds the maſter, ib. 
Caſes reſpecting carriers, 33 
Trover lies for money, ib. 
Of the proof neceſſary, ib 39 


Trover lies not againſt the ſer- 
vant taking goods by his maſ- 
ters command, 47 

Particular exceptions to this 
rule, ib. 

Poſſeſſion prima facia evidence of 
property, t ib. 

Of troyer by executors and ad- 
miniſtrators, 48 

Of the plea, . 

Where the thing ſued for may 
be brought into . 49 


—— 


8 
Waſte. 


What = conſidered as waſte for 
which an aCtion will lie with 


caſes, 111 
Of the plea, ib. 
. [Of damages, 112 
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